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TARGETING THEORY IN THE LAW OF NAVAL 
WARFARE” 


Lieutenant Commander Frank Russo, JAGC, USN** 
INTRODUCTION 


A. Asymmetry of Law and Practice 


Commentators, diplomats, and jurists can today no more escape the 
legal impact of changing naval capabilities than were past military strate- 
gists able to ignore the impact of maneuver warfare, the repeating rifle, and 
the ironclad in their time. Such impact—whether legal or military—is 
inevitable: As disregard of technological and tactical developments became 
for the commander a prescription for failure in battle, so too has it been for 
the jurist. The failure of the traditional law of naval warfare to keep pace 
with contemporary modalities of force projection has been aptly described? 
as the “asymmetry” between the law and the practice of naval armed 
conflict. The tanker war was yet another example of that asymmetry. 


Adaptability and flexibility are essential characteristics of an effec- 
tive contemporary law of naval armed conflict. Laws of war that cannot 
accommodate or be adapted to the rapidly changing technological and 
tactical dimensions of modern armed conflict will be among the first 
battlefield casualties. Commanders and policymakers will, beyond certain 
threshold or “baseline standards,”? inevitably demand the necessary legal 
flexibility to meet these shifting dimensions. Traditional rules intended to 
regulate armed conflict at sea, therefore, must be interpreted and applied 





* This article was presented as a working paper at The Hague on Nov. 23, 
1990, before a colloquium organized by the T.M.C. Asser Institute of The 
Netherlands. An abridged version of this article with commentary appears in 
The 1980-1988 Gulf War: The War Between Iran and Iraq in International 
Legal Perspective (H.H.G. Post & I.F. Dekker eds., 1991) [hereinafter Post 
& Dekker]. 


** Commander (select) Russo is past Editor-in-Chief of the Naval Law 
Review and Academic Director at the Naval Justice School. In the latter 
capacity, he coordinated the Law of Naval Operations workshops and Staff 
Judge Advocate courses. He received his B.A. in philosophy from Georgetown 
University and earned his J.D. at the University of Notre Dame. He is currently 
pursuing his LL.M. at the University of Virginia. 

1. R. J. Grunawalt, “Visit and Search,” delivered before Proceedings of the American 


Society of International Law, Apr. 21, 1988, New York City (publication forthcoming). 
A copy of the original comments is on file with the author. 

Id. This notion was developed during seminars conducted by Professor Grunawalt, in 
the fall of 1987, at the U.S. Naval War College. The author was a participant in those 
seminars, which generally examined the law of naval operations. 
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in light of modern naval capabilities and practices—the “targeting reality” 
of contemporary naval conflict.* To do otherwise will condemn the law to 
obsolescence and eviscerate its humanitarian role, erecting a legal Maginot 
Line. 


Professors McDougal and Feliciano warn about the dangers of an 
inflexible application of traditional laws of war to emerging developments 
in naval technology: 


To appraise the lawfulness of the newer modalities designed 
to meet new conditions of warfare, in terms of the require- 
ments projected in traditional law for an older modality 
developed under very different conditions, is to impose an 
impossible rigidity upon the process of customary deveiop- 
ment and largely to doom such appraisal to irrelevance.* 


Accordingly, one recent commentator has called for a “crude 
congruence of law and practice’”> in naval warfare; another, in reference to 
U.S. policy on targeting enemy merchant vessels, for the need to “bridge 
the gap between conventional law and practice.’’® 


B. Toward Congruence of Law and Practice 


Congruence cannot be achieved by a mere restatement of existing 
conventional law. Forged by a gradual process of state claims and 
counterclaims, it requires instead a critical reappraisal of its basic structure 
and focus in view of the actual conduct of naval operations. Such 
reappraisal must begin with an examination, heretofore largely absent from 





Robertson, U.S. Policy on Targeting Enemy Merchant Shipping: Bridging the Gap 
between Conventional Law and State Practice, Targeting Enemy Merchant Shipping, 65 
U.S. Naval War C., Int’l L. Stud. (publication forthcoming). This paper was presented 
at a symposium examining the 1936 London Submarine Protocol held at the U.S. 
Naval War College, Feb. 1-3, 1990 [hereinafter Targeting Symposium]. Copies of all 
symposium reports and commentaries, the schedule of events, and list of participants 
are on file with the author. The symposium proceedings will be published as part of the 
U.S. Naval War College’s acclaimed “Blue Book” series in international law. See also 
at the same symposium J. Service, Targeting Realities: Platforms, Weapons Systems and 
Capabilities, and the accompanying commentary of VADM J. H. Doyle, Jr., USN 
(Ret.). 

M. McDougal & F. Feliciano, Law and Minimum World Public Order 479 (1961) quoted 
in B. A. Harlow, The Law of Neutrality at Sea for the 80’s and Beyond, at note 22. This 
paper was prepared for the Hawaii Regional Meeting of the ASIL International Law: 
Humanitarianism and Armed Conflict, Feb. 16-18, 1983. A copy of the paper is on file 
with the author. 

W. J. Fenrick, Military Objectives in the Law of Naval Warfare at 64 (1989). This paper 
served as the introductory report for a meeting of the Round Table of Experts on 
International Humanitarian Law Applicable to Armed Conflicts at Sea held in 
Bochum, FRG, Nov. 1989 [hereinafter Bochum Round Table] (publication forthcom- 
ing). A copy of the report is on file with the author. Fenrick gives the most effective 
argument to date, from an historical and policy perspective, for functional-based 
treatment of merchant vessels in the law of naval warfare. 

See Robertson, supra note 3. 
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the field, of the theory underlying the law of naval targeting. This article 
undertakes that examination against a backdrop of the tanker war. It 
describes a functional or analytical legal theory of naval targeting’ that 
accepts as a constant the impact of changing technology, tactics, and force 
capabilities upon the development and implementation of laws of naval 
warfare. 


This article does not attempt to find the juridical limits of the 
conventional and customary law of naval warfare. Instead, it describes the 
current direction of that law and offers some predictions about its likely 
future content in theory and practice. 


C. Preliminary Assessments 


As developed throughout this article, targeting theory in the law of 
naval armed conflict serves also as the analytical framework for appraisal 
of belligerent attacks against enemy maritime trade generally and, in 
particular, Iraqi targeting practices in the tanker war. Within this context, 
two preliminary assessments are made:8 


1. The legitimacy of an expanded belligerent right, under 
certain circumstances, to attack third country maritime trade with an 
enemy which effectively and substantially contributes to that enemy’s 
war-fighting/-sustaining, or military, capability; and, as a corollary of this 
assessment, 


2. the legitimacy of a firm, concomitant baseline standard of 
protected status for genuine commercial maritime trade, which does not 





Although not done here, this theory can be applied to a broad spectrum of targeting 
situations. The genesis of this theory is W. T. Mallison’s functional appraisal of the 
merchant vessel as military objective in Studies in the Law of Naval Warfare: Submarines 
in General and Limited Wars, 58 U.S. Naval War C., Int’l L. Stud. (1968). The author 
is deeply indebted to the ground-breaking work of Professor Mallison in this area. An 
initial effort by the author to apply this functional approach in a contemporary context 
is found in Russo, Neutrality at Sea in Transition: State Practice in the Gulf War as 
Emerging International Customary Law, 19 Ocean Dev. & Int’l L. 381-99 (1988). The 
author has benefitted from the work of many others who are studying developments in 
the law of naval warfare. Much of this work, unfortunately, is not yet in publication. 
See Russo, id. at 382; and infra notes 56, 61 and accompanying text. See also J. H. 
McNeill, Neutral Rights and Maritime Sanctions: The Effects of Two Gulf Wars, 
presented on Apr. 26, 1991 in Washington, D.C. at the Annual Spring Meeting of the 
American Bar Association Section of International Law and Practice, panel on 
“Maritime Sanctions in the Middle East.” For Professor McNeill, the “two Gulf Wars” 
do not represent a “progressive development” of the law of naval warfare with respect 
to the treatment of merchant vessels because of very divergent naval operational 
circumstances which surrounded these conflicts. Most significantly, in the “War 
Against Iraqi Aggression,” previously neutral naval powers were now themselves 
responsible for the enforcement action taken. Jd. How did this explain the improved 
treatment accorded merchant vessels operating in violation of Security Council 
Resolutions as compared to those engaged in unneutral service during the Iran-Iraq 
war? The far greater overall military capabilities of the Coalition Naval Forces 
permitted the use of highly discriminate enforcement mechanisms that were either not 
available or not operationally feasible for Iran and Iraq. See sec. VI, infra. 


3 
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in any case directly enhance belligerent military capability, between 
countries not party to the hostilities. Shipments of military armament, 
destined ultimately for delivery to a belligerent, consequently do not 
enjoy protected status under this standard. 


Both assessments implicitly reject a restrictive application of the 
traditional doctrine of contraband. The first assessment rests upon the 
further determination that putative distinctions among merchant vessels, 
based upon their neutral or belligerent status, are of minimal value in 
assessing the effectiveness and legitimacy of naval targeting rules. Whether 
designated neutral or belligerent, each vessel is accorded the same 
treatment: a functional targeting standard applied equally, regardless of 
classification. Additionally, the right to attack under this formulation exists 
only “under certain circumstances.” These circumstances underscore the 
importance of humanitarian considerations in the law of armed conflict 
and relate to a belligerent requirement to attempt to conduct visit and 
search or use visual identification targeting procedures (or other highly 
reliable means of target verification, including the use of electronically 
enhanced imagery) where “feasible.” Feasible means that target verifica- 
tion can be accomplished: (1) with available surface combatants and 
military aircraft appropriate for the purpose; (2) without undue risk to the 
security of those forces; and (3) without undue compromise of the 
legitimate mission assigned to those forces. The extent to which a 
belligerent is able to exercise complete naval and air superiority over the 
combat environment will largely determine the feasibility of factors (2) and 
(3). Subsurface forces are deliberately excluded from compliance with 
factor (1), since the stated requirements are inherently incompatible with 
the operational characteristics of those forces. The prior verification or 
visual identification of enemy maritime commercial trade subject to attack 
by air, where feasible, is specifically accepted as a required targeting 
procedure. This requirement parallels the humanitarian mandate to at- 
tempt visit and search, where feasible, prior to surface-based attack and 
approximates article 57/2 of Additional Protocol I. 


II. ISSUE AND APPROACH 


From a naval context, the attacks upon merchant vessels were the 
dominant feature of the war between Iran and Iraq.?° The loss of life and 





See infra note 51 and accompanying text. Compare G. J. F. van Hegelsom, Methods and 
Means of Combat in Naval Warfare 61-65 (1990) (analysis based on requirements of 
article 57/2 of Protocol I). This paper served as the introductory report for a meeting 
of the Round Table of Experts on International Humanitarian Law Applicable to 
Armed Conflict at Sea held in Toulon, France, Oct. 19-23, 1990 [hereinafter Toulon 
Round Table] (publication forthcoming). A copy of this report is on file with the 
author. 

For an outline of the significant events surrounding the tanker war, see generally 
Russo, supra note 7; Robertson, supra note 3; Fenrick, supra note 5; Grunawalt, supra 
note 1; D. Peace, Major Maritime Events in the Persian Gulf War 146 (1988); and J. A. 
Roach, Missiles on Target: The Law of Targeting and the Tanker War 154 (1988). The 
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destruction occasioned by these attacks were substantial. Mine, air-, 
surface-, and ground-launched rocket and missile attacks by Iran on third 
country merchant vessels, inbound and outbound from Gulf States not 
party to the hostilities, were, and continue to be, widely condemned by the 
international community for their “indiscriminate” and political nature. 


Although these attacks, usually accomplished at close range by 
elements of the Revolutionary Guard, were specifically directed against 
third country tankers, they were based solely upon the perceived political 
—not military—value of those vessels. The Irani attacks were indiscrimi- 
nate, therefore, in the scnse that they were conducted without regard to 
any possible military value of the objects intended for attack. Nor would 
the attack on such genuine third country merchant vessels, engaged at the 
time in intra-neutral trade, be justified on a theory of reprisal. This 
appraisal of Irani tanker attacks, however, is not without exception: 
merchant vessels carrying military armament and associated support 
equipment intended for transshipment to Iraq. These vessels were military 
objects and, under some circumstances, liable to attack. 


As distinguished from the rather definitive and collective appraisal 
of Irani attacks on merchant vessels, the Iraqi attacks on third country 
merchant vessels have not been generally condemned although their 
definitive appraisal remains largely incomplete. Illustrative of the ambig- 
uous response of the international community to the Iraqi attacks were 
U.N. Security Council Resolutions 540, 552, and 582. While specifically 
condemning most of the Irani attacks, these resolutions are silent as to the 
Iraqi attacks." The political and moral irony in this position, in light of 
Iraqi actions since August 2, 1990, is readily apparent. That further 
objective appraisal of Iraqi tanker attacks during the 1980-1988 Iran-Iraq 
War should for that reason be eschewed, however, is rejected. Likewise, 
questions about whether Iraq was the “aggressor” with respect to initiation 
of hostilities, as some studies indicate,’* must also be separated from 
appraisal of Iraqi tanker attacks during hostilities.17 The former is a 
question for jus ad bellum, while the latter remains within the realm of jus 
in bello. 


The few determinations made to date that the Iraqi attacks were 
legitimate have been premised on the problematic assessment that almost 
all of the third country tankers attacked had acquired enemy character 





Peace and Roach papers were presented before Proceedings of the American Society 
of International Law, Apr. 21, 1988, New York City (publication forthcoming). Copies 
of these papers are on file with the author. Commander Peace provides an excellent 
discussion of the robust exercise of the right of self-defense by neutral U.S. forces 
during the Iran-Iraq War. 

Russo, supra note 7, at 395-96. 

See, e.g., 1. F. Dekker, Criminal Responsibility and the Gulf War (paper presented to 
T.M.C. Asser Institute of The Netherlands, Nov. 23, 1990). Copy on file with the 
author. 

Compare Henkin, Commentary, Conference Report on the Gulf War, 19 Ocean Dev. & 
Int'l L. 309-310 (1988). 


5 
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because they were under Irani control, orders, or charter. Practitioner- 
scholar, Captain J. Ashley Roach, JAGC, U.S. Navy, offers a clear 
statement of this position: 


Is there a different appraisal of Iraqi attacks on Iranian flag 
tankers than of Iraqi attacks on tankers flying national flags 
of other countries moving Iranian oil? Perhaps that question 
can be answered by inquiring whether Iran can reasonably 
expect to put her oil export capability, upon which she 
depends to continue the war against Iraq, beyond the lawful 
reach of Iraqi interdiction, by the simple expedient of using 
neutral flag shipping? I submit the answer to both questions 
is no. Neutral ships acquire the character of an enemy 
merchant vessel, inter alia, by operating under enemy con- 
trol, orders, charter, employment, or direction. Such appears 
to be the case here.14 


This view, relying exclusively upon the doctrine of acquired enemy 
character, is unnecessarily restrictive in its approach to the concept of 
military objective. It leaves unanswered an important question: What is the 
legal status of merchant vessels which, under traditional rules, have neither 
formally acquired enemy character nor been incorporated into the bellig- 
erent fleet as naval auxiliaries, but nonetheless are engaged in belligerent 
trade (e.g., oil export, in the case of Iran) which effectively and substan- 
tially contributes to the overall military capability of that belligerent. The 
appraisal of Iraqi attacks as reflected above is also incomplete, since it fails 
to include a discussion of important questions about Iraqi means and 
methods in conjunction with those raised concerning military objective. 
The doctrine of acquired enemy character is one of exception and very 
limited scope in the law of naval warfare. It must also be distinguished from 
its even more conservative legal cousin, the concept of naval auxiliary. 
Under this extremely narrow concept, a ship is regarded not merely as an 
enemy merchant vessel but as part of an enemy’s military fleet. Whether a 
ship is or has become a naval auxiliary is based on two alternative factors: 
(1) It operates under the exclusive control or ownership of the military; or 
(2) it operates in direct support of military operations. That the second 
factor is equivalent to the requirements in article 51/3 of Additional 
Protocol I regarding the loss of protected civilian status illustrates its 
exceptional nature. 


Although grounded in traditional and customary law, both of these 
concepts provide only a partial answer to the legitimate treatment of third 
country and enemy flag merchant vessels during an armed conflict. Within 
the context of a functional targeting theory, for example, both possess only 





Roach, supra note 10. See also Peace, supra note 10; and Fenrick, The Law of War at 
Sea Today: A Perspective from Canada, 3 Canadian Forces JAG J. 1 (1989). With 
regard to Canada’s own Draft Manual, Fenrick comments that its treatment of 
merchant vessels “may be too restrictive as it does not include neutral merchant ships 
incorporated in the belligerent war effort as military objectives.” Jd. 
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limited rulemaking value; each embraces no more than a very small portion 
of the set of objects of legitimate attack identified by a functional or 
objective targeting criterion. As one author has appropriately noted, there 
remains a “very broad intermediate group of vessels”!> between warships/ 
naval auxiliaries and those enjoying special humanitarian protection, which 
lack a well-defined legal status. Whether attacks upon vessels within this 
intermediate category are legitimate and, if so, under what circumstances, 
is unsettled in light of the practices of modern naval conflicts. A functional 
or objective legal theory of naval targeting offers a workable, alternative 
approach to those questions as well as a basis for appraisal of the Iraqi 
means and methods of attack on third country shipping, which had neither 
become de facto naval auxiliaries nor strictly acquired enemy character. In 
short, the theory here detailed looks beyond the traditional law of naval 
warfare. 


Ill. BACKGROUND 


A. Legal Doctrine and Armed Conflict 


Deliberate, open, sustained, and coordinated armed hostilities at 
sea are regulated by the law of armed conflict. From an operational 
viewpoint, the doctrine of self-defense is inadequate for this purpose. A jus 
ad bellum notion of necessary and proportional self-defense, strictly and 
exclusively applied in war, would constrain military commanders to a fixed 
and reactive posture: their ability to conduct broad-based military opera- 
tions all but arrested; the tactical and strategic advantage perpetually 
yielded to the enemy. This is an untenable military situation and invites the 
proliferation of enemy sanctuaries (otherwise legitimate military objects 
placed “off limits” or beyond military reach). It also undermines a basic 
tenet of the operational art: that the swift pursuit and destruction of those 
objects of military value to the enemy secures battlefield victory. Only the 
law of armed conflict provides a corpus of legal controls and framework by 
which to regulate the violent, relentless combat operations presaged by this 
Strategy. 16 


In the same manner that no precise demarcation exists between 
forceful measures of proportional response, armed attack, open and 
sustained military operations or armed conflict, and war, there is a degree 
of overlap between the doctrines of self-defense and the law of armed 
conflict. So, while the law of armed conflict determines the parameters for 





15. Fenrick, id at 20. 


16. For an opposing view, compare Greenwood, Self-Defense and the Conduct of Interna- 
tional Armed Conflict, International Law at a Time of Perplexity (Y. Dinstein ed., 1989) 
at 274, cited in van Hegelsom, supra note 9, at note 9 and accompanying text. Compare 
also Ronzitti, The Right of Self-Defense and the Law of Naval Warfare, 14 Syracuse J. 
Int'l L. & Com. 571-96 (1988) (especially comments at 582-86) and The Crises in the 
Law of Naval Warfare (introductory essay) in The Law of Naval Warfare at 1-51 (N. 
Ronzitti ed., 1988). Accord Grunawalt, supra note 1; and Fenrick, supra note 14, at 20 
(full range of belligerent rights available in an international armed conflict). 
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the conduct of military operations, the doctrine of self-defense establishes 
the immediate and continuing justification for the use of such force. As a 
matter of U.S. Government policy, for example, compliance with the law of 
armed conflict is required wherever U.S. military force is employed. Figure 
1 is a schematic of the relationship between law and hostilities along a 
continuum of escalating state and extra-state tension, conflict, and re- 
sponse.” 


The peacetime law of the sea does not alter the complementary 
relationship between these two legal doctrines. Articles 88 and 301 of the 
1982 United Nations Convention on the Law of the Sea (LOS Convention) 
reiterate the applicability of the doctrine of self-defense where a military 
commander or state must resort to force at sea, but do not otherwise 
diminish the authority of the law of armed conflict over naval hostilities. 1* 
These articles merely underscore that ocean areas beyond the sovereign 
authority of coastal states are not, by virtue of their stateless nature, a 
lawless domain in times of armed conflict. Article 87 of the LOS 
Convention also appears to support this conclusion. Belligerent military 
operations which interfere with the peacetime navigational rights of 
neutral states (e.g., nonsuspendable transit passage) are properly assessed 
in terms of compliance with necessity and proportionality in the law of 
armed conflict.'9 





Adopted from Figure SF5-1 in Annotated Supplement to the Commander's Handbook 
on the Law of Naval Operations, NWP 9 (Rev. A)/FMFM 1-10 [hereinafter Command- 
er’s Handbook] Washington, D.C. (1989) § 5.1 note 3. 

Compare Lowe, The Commander’s Handbook on the Law of Naval Operations and the 
Contemporary Law of the Sea, The Law of Naval Operations, 64 U.S. Naval War C., 
Int’l L. Stud. (1990) (H. B. Robertson, Jr. ed.) (publication forthcoming). A copy of this 
article is on file with the author. Also compare Henkin, Use of Force: Law and U.S. 
Policy, in Right v. Might at 37-70 (1989). The current author rejects the general 
applicability of the doctrine of self-defense to the conduct of naval warfare. Accord- 
ingly, discussion of the narrow view of self-defense reflected in the Nicaragua Case is 
considered unnecessary. See, e.g., Sofaer, International Law & the Use of Force, Nat’! 
Interest 54-57 (Fall 1988); and Sofaer, Terrorism, the Law, and the National Defense, 
126 Mil. L. Rev. 89-124 (1989). Other works examining these issues include Mendel- 
son, The Nicaragua Case and Customary International Law, 26 Coexistence 85-99 
(1989); Schachter, Self-Defense and the Rule of Law, 83 AJIL 259-77 (1989); and, on the 
misunderstood political role of the ICJ, Reisman, International Politics and Interna- 
tional Law-Making—Reflections on the so-called Politicization of the International Court, 
International Law and Its Sources 77-92 (W. P. Heere, ed., 1988). 

See, e.g., Harlow, supra note 4; for several U.S. views of the navigational rights of third 
country states see generally Grunawalt, United States Policy on International Straits, 18 
Ocean Dev. & Int’l L. 445-57 (1987); Clove, Submarine Navigation in International 
Straits: A Legal Perspective, 39 Naval L. Rev. 103-16 (1990); Rose, Naval Activity in the 
EEZ—Troubled Waters Ahead?, 39 Naval L. Rev. 67-92 (1990); and the comments 
submitted by H. B. Robertson, Jr., in response to van Hegelsom’s Toulon Round Table 
report, supra note 9. Compare Lowe, The Impact of the Law of the Sea on Naval 
Warfare, 14Syracuse J. Int’ L. & Com. 657-98 (1988) as well as his article in Robertson 
supra note 18. The present author rejects the notion that belligerent naval operations 
must be confined to enemy territorial waters. 
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Targeting Theory 


The regulatory preeminence of the law of armed conflict in this 
regard will persist regardless of authoritative, definitive, and effective 
action by the Security Council under articles 41 and 42 of the U.N. Charter. 
Such actions, where they arise, may be indicative of an emerging interna- 
tional legal order. This new order may ultimately establish a mechanism for 
formally authorized, collective state action against designated aggressor- 
states. It will not, however, supplant or significantly alter the law of naval 
armed conflict with respect to the conduct of that war, except perhaps as 
to certain warfare methods (e.g., traditional blockade). Nor will actions 
taken under articles 41 and 42 diminish the right of individual and 
collective self-defense against armed aggression under article 51, until 
those actions actually restore international peace and security, or effec- 
tively provide for a victim-state’s defense and the protection of its citizens. 


Increasingly, however, state action under article 51 is likely to 
become an option truly of last resort, proceeding only when all reasonable 
efforts at securing or maintaining authoritative and effective U.N. sanc- 
tions under articles 41 and 42 have clearly been unproductive. Although 
the responsibility of the Security Council to act under article 24 in this 
situation is primary, it is not exclusive. The ultimate check against probable 
(and until most recently, all but certain) institutional complacency and 
paralysis of the Security Council is individual and collective state action 
under article 51. Thus, regardless of Council actions under articles 41 and 
42, the inherent right of individual and collective self-defense enshrined in 


article 51 is never completely extinguished. The preeminence of state 
sovereignty, coupled with the Security Counicil’s historical lack of political 
cohesiveness, justifies this result. What this emerging international legal 
order augurs is an alternative authoritative basis for international measures 
short of armed conflict, established alongside a continuing right of 
individual and collective self-defense.2° 


B. The 1936 London Protocol and the Interpretive Process 


From the international legal perspective, the tanker war has 
prompted further reexamination of the London Protocol and the discursive 
search for alternative criteria by which to determine legitimate objects of 
attack.2? While productive to a point, this analysis, with few exceptions, has 
not squarely addressed the significant extent to which military technology, 
naval tactics, operational capability, and the tendency toward complete 





An excellent discussion of the contemporary application of these mandates is found in 
R. J. Grunawalt, The Maritime Dimension of Operation Desert Shield, delivered 
before the Midwest Meeting of the American Society of International Law, Sep. 24, 
1990, Chicago (publication forthcoming). A copy of the original comments is on file 
with the author. See also J. N. Moore, Crises in the Gulf: Enforcing the Rule of Law 
(1991) at 98-119. 

The papers and commentaries presented at the Targeting Symposium, supra note 3, 
present the most comprehensive contemporary examination of the legal status of the 
1936 London Submarine Protocol to date. This matter was also considered at the 
Bochum Round Table, supra note 5. The many divergent approaches expressed by 
Targeting Symposium participants dramatized, for this author, the urgent need for a 
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integration of merchant vessels into an enemy’s overall military effort have 
dictated the actual practice of naval armed conflict and, in turn, influenced 
the law. This is due as much to the inherent and well-documented 
limitations of the London Protocol as to its generally ambiguous response, 
application, and enforcement by the international community. Under the 
most narrow contemporary formulation, the constraints of the London 
Protocol are seen as applying “only in those circumstances in which the 
enemy merchant vessel is totally defenseless and its destruction without 
warning offers no clear military advantage to the attacker.” It might also 
be added that these circumstances include that the enemy merchant vessel 
is, at the time, operating in an area over which the attacker enjoys air and 
naval superiority. In virtually any other situation, compliance with the 
London Protocol is not operationally feasible. 


One commentator succinctly described the situation surrounding 
the London Protocol with the wry observation that, depending on whether 
you ask a “revisionist” or “literalist,” the Protocol is either superfluous or 
irrelevant. In any case, although still formally recognized as a valid legal 
document by signatory states including the United States, the Protocol is of 
only the most limited practical effect. 


In the revisionist view, the term “merchant vessel” is very narrowly 
construed as embracing only those vessels “not participating in hostilities.” 


Professor W. Thomas Mallison, Jr., the leading proponent of this construc- 
tion, regards any such meaningful participation by a merchant vessel as 
disqualification for protected status: “The juridical criteria to determine 
whether [an enemy] merchant vessel is participating in the war or hostilities 
in a way which results in losing the ‘immunities of a merchant vessel’ should 
be determined by the fact of such participation and not by the particular 
method of participation.”’24 


The contrasting literalist view, which flows from important consid- 
erations concerning platform effectiveness and security arising from the 
inapposite relationship between the nature of the submarine and the 
practice of visit and search, is captured by D. P. O’Connell: 


The truth is that the requirements of the London Protocol 
are to be observed only in the situation where the submarine 
can act with minimal risk on the surface. Since that situation 
is now an ideal hardly ever in practice to be realized, one is 
compelled to draw... the conclusion that submarine opera- 
tions in time of war are today governed by no legal text, and 





theoretical examination of targeting considerations affecting the treatment of mer- 
chant vessels during armed conflict at sea. 


Robertson, supra note 3. 
Comments of Professor Robertson at the Targeting Symposium, supra note 3. 
Mallison, supra note 7, at 120 quoted in Russo, supra note 7, at 388. 





Targeting Theory 


that no more than lip service is being paid in naval docu- 
ments to the London Protocol.?° 


The logic reflected in these views is incomplete and depends on the 
other for explanation; in fact, the two are complementary. For one, only 
genuine merchant vessels not participating in or furthering hostilities may 
justifiably demand and expect submarines to accord them protected status. 
For the other, where required to interdict third country maritime trade that 
substantially contributes to the military capability of an enemy, belligerent 
submarine forces may justifiably demand to operate without forsaking their 
security or mission effectiveness. In short, as detailed below in the legal 
theory of naval targeting, Mallison’s functional standard (participation in 
hostilities) satisfies O’Connell’s operational concern (submarine ineffec- 
tiveness and vulnerability on the surface). Expressed as a postulate of that 
theory, targeting criteria must be tested for their capacity to balance 
important operational and humanitarian considerations. Included among 
these considerations is whether a targeting criterion permits the effective 
use of an otherwise legitimate weapon or weapons platform (e.g., the 
submarine, aircraft, mine, or guided missile). In Professor Julius Stone’s 
view, this is critical to the rulemaking value of a proffered targeting 
standard: “The immediate task is to regulate the future of naval warfare in 
which submarines and aircraft will join in the attack on enemy commerce; 
for it is regrettably clear that no rule purporting to exclude them from this 
role, however well grounded in humanity, will be brooked.”2° 


Complicating the confused situation surrounding the London Pro- 
tocol has been a persistent, misplaced, and almost exclusive reliance in 
conventional law upon a hierarchy of superordinate, a priori legal norms as 
the preferred point of reference.*”? The oftentimes pivotal role played by 
normative distinctions in the law of naval warfare, such as belligerent/neu- 
tral, absolute/conditional contraband, naval auxiliary/merchant vessel, or 
aggressor/victim, is illustrative. In essence, these terms are immutable 
classifications turned into targeting determinants. This classical normative 
frame of reference, by its nature, has all but stymied the realistic and 
concrete interpretation of the law of naval warfare demanded by a 
constantly evolving combat environment. With respect to the traditional 
law of neutrality at sea, for example, over-dependence on this classical or 
literalist approach has often led to the cynical view that either no law exists 
or that virtually everyone has violated it. Compared to the progressive 
dialectic of the customary lawmaking process, such a system of laws is 
antithetical to the interpretive process. It compels a literal application of 





25. O’Connell, International Law and Contemporary Naval Operations, 44 BYIL 18 (1970) 
at 52. 


J. Stone, Legal Controls of International Conflict at 606 (2d ed. 1959). 

In developing this appraisal, the author has borrowed from Kelsen, On the Theory of 
Interpretation & Paulsen, Kelsen on Legal Interpretation, in 10 Legal Stud. 127-35 and 
136-52 respectively (1990). See also Russo, supra note 7, at 381-82; and, on the 
evolutionary nature of the law of neutraiity in naval warfare, Tucker, The Law of War 
and Neutrality at Sea, 50 U.S. Naval War C., Int’l L. Stud. (1955). 
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rules, the effect of which, in the case of armed conflict, is to render those 
rules of law useless for the reality they were intended to regulate. 
Exceptions to this proposition are those several, over-arching principles of 
the law of armed conflict, discussed below, that act as minimum humani- 
tarian controls for naval targeting practices. 


IV. THEORY OVERVIEW 


A. Basic Considerations in Targeting Theory 


As formulated and presented here, targeting theory in the law of 
naval armed conflict is premised upon four fundamental considerations. 
These considerations serve two purposes: They define the outer limits 
within which objects of legitimate attack may generally be identified; and 
they establish the requirements which, in any given situation, further 
circumscribe the set of generally identified objects of legitimate attack. 
With only some very limited exceptions noted below, each follow-on 
consideration represents a fully inclusive subset of the set of generally 
defined objects of legitimate attack. Figure 2, below, illustrates what may 
be termed a principle of limitation in the law of naval warfare, by which 
each successive basic consideration or definitional requirement narrows 
the set of generally identified objects of legitimate attack. 


1. Functional Targeting Criterion. The legal exposure or 
immunity of a merchant vessel to attack is based upon the function 
performed by that vessel (what it does) in relationship to the overall 
conflict, i.e., function as the primary indicator of military value. The 
military value of a merchant vessel is, in turn, judged by the degree to 
which it effectively and substantially contributes to the war-fighting/- 
sustaining, or military, capability of a belligerent. In this regard, it is 
specifically contemplated that commercial maritime trade, which 
substantially contributes to belligerent military capability, will be 
encompassed within the set of objects of possible legitimate attack 
defined by a functional targeting criterion. Commander W. J. Fenrick, 
Director of International Law, Canadian Department of National 
Defence, frames this issue by the question: “Is there a valid legal reason 
why neutral merchant ships should be immune from attack when they 
are employed on tasks functionally indistinguishable from those where 
enemy merchant vessels are subject to attack?”8 


Professor Mallison anticipated this question in 1966. Extending the 
same juridical criteria, participation in hostilities, to neutral merchant 
vessels and to enemy merchantman, he offered the following assessment of 
nonconforming neutral merchant vessels under the London Protocol: 


It has been documented that the Protocol does not protect 
enemy merchant ships which are participating in the war or 





28. Fenrick, supra note 5, at 63. 
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hostilities. There is no reason in experience or logic why the 
Protocol should be interpreted as protecting neutral mer- 
chant ships which are engaged in the same functional 
activities that result in lack of protection for an enemy 
merchant ship.?9 


The notion of function as a principal indicator of military value is 
pivotal in targeting theory. It is the definitional criterion for the set of all 
possible objects of legitimate attack, except objects of reprisals. In this 
connection, the set of objects it describes is coextensive with the set of 
objects identified by the first prong of the standard of military objective 
(substantial contribution to military capability) discussed below. As such, 
maritime commercial trade which substantially contributes to the military 
capability of a belligerent is also embraced within the broadly defined first 
prong of military objective. The significance of a functional targeting 
criterion is fully developed with a multiple attribute analytical model.*° 
This model, which adopts an analytical approach to targeting assessment, 
represents a fundamental departure from the categorical jurisprudence 
underlying much of the conventional law pertaining to naval targeting. In 
contrast to the rigid legalism endemic to that approach, the model 
presented here assesses the relative rulemaking value of various naval 
targeting criteria. It does so by explicitly focusing on the comparative 
ability of those proffered criteria to satisfy key operational and humani- 
tarian considerations in naval armed conflict. The views of Mallison and 
O’Connell concerning the London Protocol, examined above, furnished a 
limited example of the necessary evaluative link between a proffered 
targeting criterion (participation in hostilities) and pertinent operational 
considerations (incompatibility of submarine effectiveness and security 
with visit and search). Figure 4, infra, depicts the multiple attribute model 
constructed to assess targeting criteria generally, and merchant vessels in 
particular. 


Within this analytical framework, selected forms of maritime com- 
merce, regardless of a carrier’s flag, are specifically evaluated as objects of 
definite military value in the overall conduct of an armed conflict. This 
assessment comports with “a modern trend in the law of naval warfare, 
wherein targeting of an enemy’s economic base is the sine qua non of a 
successful campaign.”! This targeting trend extends, without limitation, to 
all enemy seaborne trade of substantial military importance. The numerous 
failed efforts among Arab states to secure protected status for oil fields 





29. Mallison, supra note 7, at 129-30 quoted in Russo, supra note 7, at 388. 
30 


The concept is borrowed from the field of defense analysis and was suggested by LtCol 
(sel) S. Day, USMC, of the Oceans Law & Policy Dep’t, Center for Naval Warfare 
Studies, U.S. Naval War College. 

Grunawalt, The Rights of Belligerents and Neutrals in Conference Report on the Gulf War, 
19 Ocean Dev. & Int'l L. 306 (1988). For a discussion of this question from the 
Japanese viewpoint see A. Mayama, The Law of Neutrality and Economic Warfare at 
Sea, presented at the annual meeting of the Japanese Association of World Law (Apr. 
1988). A copy of the paper is on file with the author. 
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during the negotiating phase for Additional Protocol I>? suggested a 
growing recognition of the trend, at least as concerns belligerent capacity 
to trade in oil. The tanker war is further evidence of that trend. 


In this regard, several commentators have concluded that it was the 
“integration” of belligerent merchant vessels into the military “effort” of 
the enemy (i.e., the exercise of military control in furtherance of its war 
aims) that historically deprived those vessels of their immunity from 
attack.*3 This description, however, is an unfortunate one in a targeting 
context. It suggests several divergent targeting standards for merchant 
vessels. The confusion and difficulty surround the terms “integration” and 
“effort.” If what is meant by “integration” is the exercise of strict and 
pervasive military or state control over shipping, it is unnecessarily 
restrictive; if what is meant by “effort” is almost any shipping that may in 
some way sustain the military enterprise and enemy will to fight, however 
indirectly or remotely, it is dangerously expansive. Such notions, without 
further definition or description, are misleading and inadequate targeting 
guides for civilian merchant vessels. A more appropriate description of the 
merchant vessel’s historical loss of immunity is one that focuses on the 
function that such vessels actually perform, in addition to their level of 
possible integration into the overall war effort. As related above, the 
principal indicator of military value for an object is whether, under the 
circumstances, it effectively and substantially contributes to the war- 
fighting/-sustaining, or military, capability of a belligerent. The integration 
of merchant vessels into the war effort is merely one measure of the level 
of contribution those vessels make to belligerent military capability. 
Military capability in this sense may equate to a formal integration of those 
objects into the war effort. Accordingly, the functional standard of 
“substantial contribution to military capability” is the basis adopted for the 
two primary targeting criteria listed in the analytical model described 
below. Put simply, the economic activities or functions of a belligerent that 
substantially enhance its military capability are of strategic significance and 
thereby represent, to an enemy, objects of distinct military value.** 


2. Standard of Military Objective. The relative importance of a 
merchant vessel’s function to the overall conflict and its status as a 
possible legitimate target are assessed against the standard of military 
objective, defined generally and by example. As examined below, this 
standard consists of two prongs, one of flexibility (substantial 
contribution to enemy war-fighting/-sustaining, or military, capability) 
and one of limitation (definite military advantage to the attacker). The 
first prong, as noted above, is the equivalent of a functional targeting 





32. See F. Kalshoven, The Gulf War and the Law of War: Prohibitions or Restrictions on 
Methods and Means of Warfare, in Post & Dekker, supra, Introductory Note at 51-53 
and accompanying text. 

Robertson, supra note 3, citing to Tucker, supra note 27, at 68-69. See also Mallison, 
supra note 7. 


See, e.g., Grunawalt, supra note 31, at 308; also infra note 51. 
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criterion. This is appropriate since, as Commander Fenrick observes, 
“The key test to determine whether or not a merchant ship is a 
legitimate military objective should be a functional test: What is it doing 
and to what extent is it either directly participating in hostilities or 
contributing to the enemy war effort?’*> Expressly embraced by this 
functional test are those economic activities of a belligerent which 
effectively and substantially contribute to its military capability. The 
second prong is equivalent to the threshold operational consideration 
(permits attacks on the spectrum of objects of definite military value) 
used to assess targeting criteria in the analytical model described below. 


These two prongs are similar, but not identical, to the definition of 
military Objective at article 52/2 of Additional Protocol I.*° The applica- 
bility of that definition, however, without modification to the unique 
aspects of the law of armed conflict at sea, is rejected. The ongoing debate 
over whether the narrowly drawn language of article 52/2 extends to 
economic objects of military value dictates this position. Any standard of 
military objective in a naval context must allow for the possibility that, 
under certain circumstances, maritime trade will be a legitimate object of 
attack. So long as the interpretation of article 52/2 remains ambiguous on 
this point, it is of dubious legitimacy and rulemaking value in the law of 
armed conflict at sea.>” All of the possible relationships between these two 





Fenrick, supra note 5, at 72. 

See Commander's Handbook, supra note 17, § 8.1.1 at n.9. Interestingly, and without 
explanation, the Commander's Handbook appears to accept, in principle, the applica- 
bility of article 52/2 of Additional Protocol I to naval warfare. The Bochum Round 
Table, supra note 5, clearly takes this position. The present author categorically rejects 
that view. See also Fenrick, supra note 14, at 21. “Simple transposition of this definition 
[article 52/2] to a naval warfare context would be inappropriate.” Jd. Parts III and IV 
of Additional Protocol I do not comprise a modern law of naval warfare or restatement 
of the customary law of armed conflict at sea. The full scope of interests concerning the 
law of naval warfare were simply not the focus or in issue in the drafting of Additional 
Protocol I. No exegesis of its language now can alter that fact. Accord Levie, Means and 
Methods of Combat at Sea, 17 Syracuse J. Int'l L. & Com. 728-30 (1988); compare 
Fenrick, supra note 5, at 42-48. See also Bothe, 1977 Geneva Protocol I (at commen- 
tary), in Ronzitti, supra note 16, at 762. “Thus, ship to ship, ship to air or air to ship 
attacks are not covered by [Part IV section 1 of] Protocol I, unless and to the extent 
that... there is collateral civilian damage on land. The definition of civilian objects 
contained in Article 52 does not apply to such attacks.” Jd. 

See H. Meyrowitz, Le Protocole additionnel I aux conventions de Geneve de 1949 et le 
droit de la guierre maritime, Revue Gencrale de Droit Int'l Pub. 254-55 (1985) cited in 
van Hegelsom, supra note 9, at 10 (economic warfare is an integral aspect of armed 
conflict at sea of which the law must adequately take account). For opposing views, sce 
van Hegelsom, id.; the commentary of D. Fleck in Post & Dekker, supra Introductory 
Note, at note 32, as well as his paper, The 1936 London Protocol in Today's Perspective, 
Targeting Symposium, supra note 3; and Draft Results of the First Meeting of the Madrid 
Plan of Action [hereinafter Bochum Draft Results], Bochum Round Table, supra note 
5. In his oral comments at the Targeting Symposium, Kalshoven stated bluntly that the 
article 52/2 definition of military objective discards the standard of “contribution to 
war effort” in favor of “contribution to military action.” Jd. Professor Kalshoven 
concludes from this that third country merchantmen providing belligerents with 
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prongs are depicted with Venn diagrams at Figure 3, below. Only diagram 
“C” properly reflects the relationship between the two prongs. 


Diagram A erroneously suggests that prongs 1 and 2 are mutually 
exclusive. Diagram B (which best depicts the way in which article 52/2 is 
currently interpreted) mistakenly suggests that each prong is fully inclusive 
of the other. Diagram D reverses the correct relationship between the two 
prongs, improperly reflecting “contribution to military capability” as the 
prong of limitation. Diagram E contemplates a notion of military objective 
that is utterly implausible in practice—namely, that some object, the 
destruction of which would constitute a definite military advantage, would 
not also be an object that substantially contributes to military capability.** 


Professor Robertson has recently urged adoption of a standard of 
military objective, in lieu of the Hague IX rules, in cases of naval 
bombardment. The Hague IX rules have failed because they artificially 
place enemy resources of military importance, located in an unfortified or 
undefended area, beyond the reach of naval forces. The rules establish a 
targeting criterion that is conditioned on whether an area is open to 
occupation, rather than the possibie overall military importance of that 
area or selected parts of it. This misplaced emphasis of the Hague IX rules 
thwarts the effectiveness of otherwise legitimate long-range naval gunfire 
and, thereby, undermines force security and mission accomplishment, as 
well as tactical flexibility. Hague IX may also invite the derogation of 
humanitarian values. Professor Robertson explains: 


An additional factor indicating the lack of current viability of 
Article 1 of Hague IX is that by implication, by prohibiting 
the bombardment of undefended towns it authorizes the 
indiscriminate bombardment of defended towns—that is, the 
whole town, not just military objectives within the town. Such 
a norm, however, is inconsistent with the basic principle that 
noncombatants should not be the object of direct attacks.°? 


The ease with which this logic is applied to the third country ship 
that has acquired enemy character is equally revealing. These are merchant 
vessels which operate under enemy state, but not necessarily military, 
control and direction. This excludes the troop carrier or logistical support 
vessel, that is a de facto naval auxiliary because it operates in direct support 
of enemy military operations. Except for this excluded category of ships, 
merchant vessels may become legitimate objects of attack under traditional 
law due precisely to the exercise of enemy control over them, regardless of 





contraband, other than military materials, may not be attacked. In another context, 
however, Professor Kalshoven has also opined that “the Diplomatic Conference [on 
the Protocols Additional to the 1949 Geneva Conventions] carefully avoided, in 
particular, the matter of naval warfare.”’ Quoted in Levie, supra note 36. 

Professor Grunawalt first suggested this analysis of Figure 3. 


Robertson, Bornbardiment by Naval Forces (Commentary), in Ronzitti ed., supra note 
16, at 165. 
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any particular military function performed by them. Hague IX similarly 
authorizes bombardment of the fortified town precisely because of the 
military control in that situation. The legal exposure of both of these 
objects to attack, therefore, is determined by the shared targeting criterion 
or attribute of being under military control. This targeting criterion, 
however, is based on the problematic assumption that an object under 
enemy control—whether vessel or town—necessarily makes an effective 
and substantial contribution to military capability, i.e., performs a valuable 
military function. This assumption invites chaos and the targeting of 
objects of little military value, merely because the condition of being under 
enemy control is satisfied. Conversely, a vessel not under enemy control or 
unfortified geographic area would be exempt from attack solely for that 
reason, even if performing an important military function. 


As a targeting criterion, then, the condition of being under enemy 
control is both overly broad and overly restrictive. It is too broad because 
it permits attacks on objects lacking in military importance, but too narrow 
because it excludes from its reach objects which in fact make a substantial 
military contribution. This absurd situation is not only incompatible with 
the actual practice of naval warfare but with the basic tenents of that law 
as well. Accordingly, in the analytical model (Figure 4) used to assess 
various targeting criteria applicd to merchant vessels, the condition of 
being under cnemy control (the doctrine of acquired enemy character) 
only partially satisfies important operational and humanitarian consider- 
ations. 


Similarly, Hague IX has been rejected in practice because it fails to 
satisfy adequately several operational and humanitarian considerations 
essential to the legitimacy of any targeting rule; namcly, that it fosters: (1) 
Attack on the full spectrum of objects of definite military valuc; (2) 
effective usc of otherwise legitimate weapons; (3) tactical flexibility; (4) 
mission accomplishment, and (5) preservation of humanitarian values and 
target discrimination. Each of these considerations is listed at Figure 4. 
The degree to which a targeting criterion is able to satisfy these, as well as 
other, important operational and humanitarian considerations will deter- 
mine the rulemaking value and legitimacy of that criterion in the law of 
naval targeting. This proposition is at the very heart of the functional or 
objective legal theory of naval targeting. 


3. Balance of Neutral and Belligerent Interests. Whether a 
particular function or activity satisfies the requirements of “military 
objective” is further determined by a balance of interests and equitics 
between partics to the conflict and others.4° Inherent in the law of 
armed conflict at sca is an unrelenting tension between the interests of 
maritime neutrals and belligerents. Professor Rousscau provides the 
classic articulation of this tension: 





40. The law of neutrality is addressed in Grunawalt, supra note 31, at 305 and supra note 
1. See also Tucker, supra note 27 and Russo, supra note 7, at 384-85. 
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The history of maritime war is that of a continual struggle 
between belligerent States and neutral Powers: the first, 
trying to break off all economic communications between 
their adversaries and the rest of the world; the second, 
claiming the liberty to maintain their commercial relations 
with all States—belligerents included—in spite of hostili- 
ties.41 


Whether the law of naval warfare achieves an equitable balance 
between these fundamental, competing interests will ultimately determine 
the success or failure of the law itself. Laws of naval warfare which lack an 
evident balance of neutral and belligerent interests will be of little practical 
consequence or rulemaking value. Considerations relating to this balance 
may further limit the set of objects otherwise subject to legitimate attack, 
as those objects are generally defined by a functional targeting criterion. 


The efficacy of any system of laws rests upon its perceived legiti- 
macy by those whose conduct it is intended to regulate. As to the law of 
armed conflict, this perception is shaped in part by the degree to which 
States perceive that its prospective neutral or belligerent interests are 
accommodated. Perceptions about legitimacy are also influenced by the 
relative values that states assign to competing neutral and belligerent 
interests. These assigned values further reflect state consideration about 
appropriate minimum normative standard in the law of armed conflict. 


Thus, state interests and, ultimately, determinations about the acceptability 
of laws are a function both of status and value judgments. Legitimate 
“baseline” or minimal normative legal requirements emerge, therefore, 
where varying State interests tend to converge. 


This conclusion underscores the overall importance for balance 
between neutral and belligerent interests in the law of naval warfare. The 
integrity of that balance rests upon a baseline normative standard of 
protected status for intra-neutral/nonbelligerent maritime commerce. It is 
against this standard that Irani attacks on genuine neutral merchantmen, 
engaged at the time in otherwise protected commercial trade with nonbel- 
ligerent Gulf States, are ultimately assessed as illegitimate. Failure of the 
law to establish a minimal protection against such attacks would create an 
imbalance of interests and equities unacceptable to maritime and coastal 
state neutrals. That imbalance would dramatically increase the level of 
unpredictability in the law, causing the underlying legal structure itself to 
lose credibility. 


Third country merchant vessels which delivered weapons and other 
military-related equipment to nonbelligerent Gulf State ports for trans- 
shipment to Iraq requires a different analysis.4* No sound reason in law, 





41. Rousseau, Droit International Public (1953) at 700-01, quoted in Whiteman, 10 Dig. 
Int'l L. 792. 


42. Russo, supra note 7, at 392 (Irani “enforcement measures” of Gulf Coast neutral state 
obligations warranted); compare Grunawalt, supra note 11 (insufficient connection 
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experience, logic, or equity exists why a merchant vessel laden with military 
armament, destined ultimately for a belligerent, should enjoy the same 
special immunity of genuine merchantmen engaged in intra-neutral trade. 
Although carried in a neutral-flag vessel, such cargo possesses indisputable 
military value. It may protract or escalate the conflict as well as cause 
human suffering and destruction beyond that which otherwise might have 
occurred. A classical notion of the common law tradition applies. Equity 
(special treatment or exception) is available only to those who have first 
done equity—the petitioner seeking redress and protection must come 
forward with “clean hands.” Seen in these rudimentary terms, third country 
merchant vessels are unable to shield themselves from the responsibility or 
risk associated with belligerent military trade that makes an obvious and 
substantial contribution to war-fighting/-sustaining capability. This same 
logic applies with equal force to third country tankers that carried Irani oil 
for export or between Irani oil transfer facilities. 


Several targeting situations achieve a crude balance of neutral and 
belligerent interests, but fall outside the set of objects of legitimate attack 
generally defined by a functional targeting criterion. This occurs because of 
the implied—although sometimes unacceptable—trade-off made between 
humanitarian values and neutral or belligerent interests in some targeting 
criteria. The doctrine of reprisal,*? location within a war/exclusion zone,“ 
and exercise of state control over shipping are perhaps the most dramatic 
examples of this. For this reason, the subset of objects identified by the 
requirement for a balance of neutral/belligerent interests and those sets of 
objects defined by the other considerations are incongruent: the latter do 
not entirely embrace the former. This relationship is reflected by the 
intersecting Venn diagram at the bottom of Figure 2. 


Achieving the desired accommodation of state interests in a naval 
belligerency requires acceptance of competing interests. Belligerents must 
accept that the scope and degree of its interference with neutral commerce 
is circumscribed; neutrals must accept that certain forms of maritime 
commerce are subject to varying degrees of legitimate belligerent interfer- 
ence. Two mechanisms—visit and search (and the related doctrine of 
contraband) and close-in blockade—have traditionally affected the recip- 
rocal duties of maritime belligerents and neutrals. As examined below in 
connection with Iraqi means and methods, however, neither was a viable 
tactical option against the Irani oil trade. 





between transshipped commercial goods and the Iraqi war effort to justify Irani 
attack). 


See generally Greenwood, The Twilight of the Law of Beiligerent Reprisals, 20 NYIL 
35-69 (1989) (continuing vitality as a doctrine of international law doubtful); contra 
Seymour, The Legitimacy of Peacetime Reprisal as a Tool Against State-Sponsored 
Terrorism, 39 Naval L. Rev. 224 (1990) (legitimate response to state-sponsored 
terrorism). 


Russo, supra note 7, at 391-92; compare Fenrick, The Exclusion Zone Device in the Law 


of Naval Warfare, 24 CYIL 91-126 (1986). See also Levie, supra note 36, at 736-38 and 
746 (comment). 
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Both mechanisms are belligerent methods of monitoring or disrupt- 
ing the flow of maritime commerce to an enemy. Implicit in each, and 
revealed above in a functional analysis, is the common-sense realization 
that economic activity which enhances or substantially contributes to an 
enemy’s war-fighting capability is a military objective of definite value. 
Concomitantly, these mechanisms historically were also designed to serve 
as enforcement and warning devices that minimize belligerent interference 
with, and destruction of, neutral commerce. Imbedded in the traditional 
law of naval warfare affecting neutral maritime commerce, then, are 
humanitarian and operational considerations. Both are critical to achieving 
an effective balance of neutral and belligerent interests. Referring to 
blockade, Richard Baxter illuminates the “prohibitive and permissive” 
nature of the law of naval warfare suggested by these dual considerations: 


For the purposes of an economic blockade having an impact 
on neutrals, it is assumed that the belligerent would resort to 
the use of violence against neutrals if such conduct were 
necessary in order to overcome the enemy. The law thus 
protects those neutrals by keeping coercion within the 
permissible limits established.** 


The permissive or violent nature of blockade deserves special 
comment. This historical aspect of blockade is frequently overlooked by 
modern commentators when assessing attacks on seaborne commerce; yet, 
historical perspective also defines the traditional legitimacy of naval 
economic warfare. Belligerent and neutral states have long recognized and 
accepted the destructive and coercive effects of blockade, even as applied 
to nonconforming third country merchant vessels. Belligerent maritime 
trade is today no less immune affected by the coercive effects of blockade 
or other alternative contemporary naval tactics—such as a discriminate, 
long-range surface-, subsurface-, or air-launched missile attack—designed 
to achieve the legitimate disruption of militarily significant enemy eco- 
nomic relations. 


The issue of balance has enormous significance in contemporary 
practice. Almost without qualification, the economic activity of a belliger- 
ent vital to its war-fighting/-sustaining effort is an object of substantial 
military importance. The belligerent mechanisms traditionally directed 
against such economic objects—visit and search and blockade—are now, 
however, largely ineffective, except in the extraordinary circumstance 
where a belligerent enjoys both air and naval superiority. Developments in 
military technology have provided belligerents with an increasingly lethal, 
sophisticated, and efficient array of platforms and weapons. High- 
performance jet aircraft, integrated air defense systems, and long-range 
missiles with over-the-horizon and beyond-visual-range remote guidance 
targeting systems are both shield and sword. The increased accuracy and 





45. Baxter, The Definition of War, 16 Rev. Egypt de Droit Int'l 10 (1960), quoted in 
Fenrick, supra note 14, at 20. 
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range of modern “smart” or precision-guided missiles, coupled with the 
enhanced detection capability of sophisticated electronic tracking systems, 
render visit and search or blockade tactically unsound for most naval forces 
today, while increasing the tactical options for interdicting and targeting 
enemy commerce.*® 


Professor Richard J. Grunawalt of the Naval War College addresses 
the “pressure” that technology has placed on the traditional law of 
neutrality, where the accommodation of competing interests is crucial: 


What this technological explosion has done with respect to 
the law of neutrality is to put a great deal of pressure on the 
two principle mechanisms wherein belligerents can interdict 
the flow of contraband in neutral bottoms. With respect to 
the first, that of visit and search, it is very difficult to envision 
an effective visit and search conducted by aircraft or by 
submarine. The concept just doesn’t lend itself to that kind 
of situation. A belligerent lacking surface capability but 
possessing air or subsurface superiority is going to seek to 
interdict the flow of contraband of its enemy. The law is 
going to have to accommodate the balance. In an age of 
high-performance aircraft and guided missiles, the second 
traditional mechanism, that of the close-in blockade main- 


tained by surface ships, may also be impossible to maintain.*’ 


It is futile in such situations to tell the commander that effective 
tactical options are unavailable because they fail to comport with the 
approved mechanisms of traditional law. Equally unwelcome news is that 
enemy maritime economic activity of substantial military importance may 
be operationally “off limits” and traditional surface operations to interdict 
it are no longer tactically sound.** In neither instance is the commander 
likely to listen or disregard the tactically oriented “decision matrix” by 
which he will guide the operations of his force. In the end, targeting 
standards for merchant vessels which do not accommodate the tactical 
requirements of today’s commander will fail to achieve either acceptance 
or legitimacy. Recognizing this, the considerations in the analytical model 
used below to assess targeting criteria include the degree to which they 
permit tactical flexibility and the effective use of otherwise legitimate 
weapons, i.¢., the ability of a commander to employ those means and 
methods against a military object most appropriate to the operational 





46. See Robertson, New Technologies and Armed Conflicts at Sea, 14 Syracuse J. Int’ L. & 
Com. 698-725 (1988); Service, supra note 2 (including commentary by VADM Doyle); 
and Levie, supra note 44. 
Grunawalt, supra note 19, at 307. 
Service, supra note 3. Compare Figure 4, infra. VADM Service properly acknowledges, 
however, that no U.S. military commander “would reject, out of hand, any ostensible 
requirement of international law when structuring his forces and tactics.” Id. 
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situation. The overall rulemaking value of proffered targeting criteria, 
however, will also depend upon the degree to which those criteria satisfy 
humanitarian considerations.*? 


The narrowly defined or circumscribed war/exclusion zone is an 
example of an emerging device in the law of naval armed conflict that can 
be used to balance traditional humanitarian (neutral) considerations 
against contemporary operational (belligerent) considerations. Used as a 
targeting mechanism against merchant vessels, however, this device fails to 
satisfy important humanitarian considerations because it neither conserves 
values, shortens the conflict, nor promotes target discrimination. 


4. Principles of the Law of Armed Conflict. The right of a 
belligerent to use force against an enemy is not unlimited. The law of 
armed conflict embraces five general humanitarian principles that, 
collectively, constitute minimum standards of authority for a belligerent 
to attack enemy targets. In targeting theory, they also represent a final 
limitation on the set of generally identified objects of legitimate attack. 
These principles are: 


a. The principle of distinction or discrimination. Only combatants 
and legitimate military objectives may be attacked. Civilians, noncomba- 
tants, and protected objects may not be deliberately or directly targeted. In 
the maritime context, this extends to protected naval vessels such as 
hospital ships, cartel ships, and small coastal fishing craft used for their 
intended purposes. At all times, noncombatants and civilian objects must 
be distinguished from combatants and legitimate military objectives. This 
principle, restated as a requirement for target discrimination, is one of two 
key humanitarian considerations used in the analytical model below to 
assess the rulemaking value of various targeting criteria. The establishment 
of operationally sound procedures for target verification satisfies the 
principle of discrimination. Compliance with these procedures, where 
feasible, helps to ensure that only those objects whose destruction would, 
under the circumstances, constitute a definite military advantage are 
actually attacked. 


b. The principle of necessity. Force, not otherwise forbidden by 
the principle of discrimination, may be used when required to achieve 
legitimate military objectives. These objectives may be either narrowly or 
broadly defined, depending on the political nature and scope of the armed 
conflict. Where broadly defined, in the absence of authoritative and 
effective international action, they are properly decided at the governmen- 
tal level. This principle is the reality of armed conflict and the antithesis of 
the commonly held notion that, given so-called “unique” circumstances of 
combat, absolutely any militarily expedient or convenient force is justified. 
The permissible scope and duration of military operations may not exceed 
what is required in light of the legitimate military objectives of the 
particular combat engagement and conflict as a whole. Given such 





49. Id. 
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objectives, however, the principle of necessity favors and encourages a use 
of military force that is overwhelming, lethal, swift, and efficient—in short, 
that comports with the principles of warfare. Further, in a large-scale or 
protracted military campaign (war), these objectives are far broader in 
reach (extending, at a minimum, to the destruction of the enemy’s 
offensive military capability) than the restrictive grounds (defend/deter 
against the threat of imminent or actual armed attack) authorized as an 
exercise of peacetime self-defense under article 51 of the U.N. Charter. 


c. The principle of proportionality. The resulting injury, death, 
and destruction to noncombatants and civilian objects from the use of 
otherwise legitimate force may not be disproportionate to the value of the 
military objective against which force is directed. Implicit in this principle 
is the recognition that, in the course of a legitimate use of force, 
noncombatants and civilian objects inevitably will suffer injury, death, and 
destruction. The concept of collateral damage and incidental injury is an 
alternative statement of this principle. 


d. The principle of humanity. The infliction of civilian suffering 
and destruction that is not otherwise authorized (by the principle of 
proportionality) and beyond that which is operationally required (unavoid- 
able) to achieve a legitimate military objective is prohibited. This principle 
imposes an affirmative obligation to undertake measures, reasonable 
under the circumstances, to minimize collateral damage and incidental 
injury. It requires that the collateral damage and incidental injury permit- 
ted by the principle of proportionality be kept to the absolute minimum 
possible in light of available military capabilities, but without undue risk to 
force security and mission accomplishment. Pursuant to this principle, 
prior to attacking certain types of nonconforming merchant vessels (those 
engaged in enemy trade of substantial military importance), belligerent 
naval forces with the capability to do so, and presented with circumstances 
which make it both operationally feasible and tactically sound, must first (if 
surface) attempt visit and search or (if air) make every reasonable effort to 
verify and then divert the vessel.°° In short, because of the generally civilian 
character of these merchant vessels, unlike other military objects during 
armed conflict, they become subject to attack only as a last resort. This 
principle, like that of necessity, will influence the operational planning 
process, decisions about tactics, weapon selection, and weapon-release 
criteria. Coupled with the principles of necessity and proportionality, it is 
restated as a requirement to preserve humanitarian values and shorten the 
conflict (through the effective and efficient use of military force). This 
requirement constitutes the other key humanitarian consideration used to 
assess a proffered targeting criterion. 





See, e.g., Commander's Handbook, supra note 17, § 8.4 (providing for the possibility of 
surrender to military aircraft). In recognition of the impact of technology on the 
customary law of naval warfare, the Commander’s Handbook properly identifies 
targeting rules for enemy merchant vessels based on the operational characteristics 
and limitations of the targeting platform; i.e., whether surface, air, or subsurface. 
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e. The principle of honorable conduct. The misuse of protected 
symbols and objects (such as the Red Cross/Red Crescent), as well as 
medical facilities, religious shrines, and historical/cultural landmarks, is 
forbidden. Under no circumstances may these protected symbols and 
objects deliberately be employed to shield, camouflage, or disguise legiti- 
mate military objects. Regrettably, this has been a favorite practice among 
militarily inferior powers who use it, sometimes effectively, to secure a 
propaganda, tactical, or strategic advantage. This conduct constitutes a 
grave breach of the international humanitarian law of armed conflict. 
Shielded objects which are otherwise legitimate military objectives, how- 
ever, remain so and may lawfully be attacked consistent with basic targeting 
considerations and principles of the law of armed conflict. 


B. The Principle of Limitation in Targeting Theory*? 


Each of the five basic considerations described above must be taken 
into account in determining whether an object generally, or, in the instant 
case, merchant vessels, may legitimately be attacked. It is not enough 
merely to conclude that a given object is performing a function of 
substantial military value and is thereby subject to attack as a military 
objective. Conclusions are further required that the operative targeting 
rule reflects a balance of neutral and belligerent interests and that the 
attack, considered as a whole, conforms to humanitarian principles in the 
law of armed conflict. With the exception of objects subjected to attack 
under the doctrine of reprisal, application of a functional targeting 
criterion defines the set of all possible objects of legitimate attack. Each of 
the other basic considerations detailed limits this broadly defined set. 
These other considerations impose additional targeting requirements, each 
of which generally identifies a fully inclusive subset of objects of legitimate 
attack. These subsets of objects are embraced within the larger set of all 
possible objects of legitimate attack, broadly defined by application of a 
functional targeting criterion. The restrictive and definitional nature of 
these basic considerations, as well as the relationship among them, 
discloses in targeting theory what may be termed a principle of limitation. 
This principle of limitation is depicted by the diagram in Figure 2, above. 


The principle of limitation also compensates for a possible serious 
deficiency in functional targeting theory. Functional targeting theory, 
unlike the superordinate, normative hierarchy of classical targeting theory, 
lacks the high degree of structure inherent in the latter approach. This 
relative lack of structure results in a corresponding lack of predictability at 
the level of application. The high degree of legal predictability associated 
with classical targeting theory also brings with it a significant disadvantage: 





51. Professor Richard Falk has developed much narrower “principles of limitation” that 
flow strictly from the principles of the law of armed conflict. R. A. Falk, Law and 
Responsibility in Warfare (P. D. Trooboff, ed., 1975) at 40. 
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normative rigidity or inflexibility. This inflexibility is the crux of the failure 
of traditional law — it does not respond to rapidly changing modalities of 
warfare. The goai, then, must be to identify a legal structure that assures 
predictability at some level, but otherwise preserves flexibility. A functional 
targeting theory achieves this with the principle of limitation. That 
principle defines what may be termed minimum, baseline standards of 
conduct and protections in the law of armed conflict. This baseline or 
normative level preserves predictability and structure; beyond that base- 
line, but within the practical considerations of a functional targeting 
theory, flexibility is dominant. 


V. ASSESSING THE RULEMAKING VALUE OF TARGETING 
CRITERIA 


To accommodate or balance their respective interests, neutrals and 
belligerents have long sought to achieve workable mechanisms that either 
legitimize destruction or protected status of maritime commerce. Target- 
ing standards or criteria for merchant vessels must likewise be assessed for 
balance between these competing objectives. A multiple attribute analyti- 
cal model that evaluates targeting criteria based on the degree to which 
each satisfies significant operational and humanitarian considerations 
accommodates this purpose. 


A. Analytical Model 
1. Composition 


Figure 4 presents an assessment of thirteen targeting criteria for 
merchant vessels that directly links the rulemaking value of each listed 
criterion to eight operational and humanitarian considerations. Consider- 
ations 1 through 5 are operational in nature; 6 and 7 of a humanitarian 
nature; and 8 refers to the required balance of competing interests and 
considerations. These eight considerations also reflect those factors used 
by states, in their role as individual decisionmakers, to appraise virtually 
any affirmative third state targeting claim in the customary lawmaking 
process. Each criterion is explicitly compared and evaluated for its relative 
rulemaking value. The relative rulemaking value of the criteria examined, 
in turn, is based on the comparative effectiveness of each to “substantially” 
or “partially” or “minimally” satisfy the stated considerations. 


The thirteen listed targeting criteria are derived from several 
sources. Some stem from traditional legal concepts and requirements 
(criteria 9, 10, and 12 are examples of these). A number emerge from the 
targeting standards, state practices, legal actions, and commentaries relat- 
ing to the 1936 London Protocol (criteria 2, 3, 4, 7, and 10 fall into this 
category). Still others appear to represent emerging customary law (such as 
criterion 8, location within an exclusion zone). At least three (criteria 8, 9, 
and 10) do not so much constitute targeting standards as they do methods 
of naval warfare. Finally, several (criteria 2, 6, 8, and 11) focus more on a 
vessel’s status than any particular unprotected function. While some of 
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these criteria may be combined in practice to form a single targeting 
standard, all but one are evaluated on an independent basis here. Where 
criteria are combined, the resulting targeting standard may also be 
evaluated in light of the analytical targeting model described. Combined 
targeting criteria will typically receive a higher overall rating of effective- 
ness than those judged separately. If combined, for example, criteria 2 
(armed) and 11 (enemy flag vessel) would produce a somewhat improved 
evaluation of effectiveness than is now reflected at Figure 4 for either 
standard alone. Criterion 5 is an example of a combined targeting standard. 


Criteria 1 and 5, which are comprehensive targeting criteria, 
warrant special comment. Criterion 1 is a restatement of the functional 
targeting criterion that identifies the set of all possible objects of legitimate 
attack. It is equivalent to the first prong of the standard of military 
objective which, as presented above, is a sufficiently broad understanding 
of article 52/2 of Additional Protocol I to account for the unique 
characteristics of armed conflict at sea. Criterion 5 is a refinement of 
criterion 1, with the additional constraint to undertake visit and search/Vi- 
sual identification (i.e., target verification) where “feasible.” The abbrevi- 
ation “VID” (in criterion 5) denotes the further requirement to verify 
target identity visually or through other highly reliable means. This 
criterion is adapted from the U.S. Navy’s general targeting standard for 
surface-based attacks on enemy merchant vessels detailed in The Com- 
mander’s Handbook on the Law of Naval Operations.>* 





52. Commander's Handbook, supra note 17, § 8.2.2.2 at note 52. Compliance with the 1936 
London Protocol is required unless this “would, under the circumstances of the 
specific encounter, subject the surface warship to imminent danger or would otherwise 
preclude mission accomplishment.” Jd. See also supra notes 9, 50 and the accompany- 
ing text. In essence, this criterion represents the first formal, affirmative state claim of 
a functional targeting standard for all enemy merchant vessels. As a balanced but 
realistic alternative to the doctrine of military or naval auxiliary, it is a vast 
improvement over conventional targeting rules. In this author’s view, however, it 
remains deficient because it is unduly restrictive. This same functional standard is only 
indirectly applied to neutral or third country merchant vessels engaged in like 
nonconforming practices. The doctrine of acquired enemy character is relied upon to 
make this indirect link; yet, as shown here, that doctrine is also too limited when 
evaluated against the operational, as well as humanitarian, considerations of a pure 
functional targeting theory. Compare Robertson, supra note 3; and Mallison, supra 
note 7, at 123 (neither directly provides for attacks upon nonconforming “neutral” 
merchant vessels). Fenrick, however, explicitly urges the adoption of this targeting 
standard for neutral and enemy merchant vessels. Supra note 5, at 62-63, 72-73. The 
criterion is also misleading. Supra notes 33, 34. Its use of the term “integration,” for 
example, suggests a much narrower definition of military objective than is otherwise 
required to satisfy a functional targeting standard. These deficiencies notwithstanding, 
the targeting standards established in the Commander's Handbook will have significant 
impact in defining the law of naval warfare. Other examples of combined targeting 
criteria for merchant vessels include the Bochum Draft Results, supra note 37, §§ Dand 
E; and those of the Canadian, Australian, and French naval forces detailed in Fenrick, 
supra note 5, at 55-59. Of considerable significance is the fact that all of these manuals 
and the Bochum Draft Results, like the Commander's Handbook, establish targeting 
standards for merchant vessels which incorporate important aspects of a functional 
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2. Approach 


The analytical model depicted at Figure 4 is inherently imprecise 
and is not intended to produce a definitive or authoritative appraisal of any 
given criterion. Indeed, such a result would be contrary to the interpretive 
nature of the underlying theory. At this preliminary stage, the analytical 
approach reflected by the model is of more significance than the individual 
assessments drawn from it. That approach is decidedly not an inquiry into 
“right” and “wrong,” but rather an attempt to identify the characteristics of 
an effective targeting rule. Figure 4 is also, therefore, not a legal checklist 
or substitute for the exercise of critical judgment. 


Figure 4 suggests that the legitimacy or rulemaking value of a 
proffered targeting standard is, ultimately, a function of the degree to 
which the given standard satisfies all of the operational and humanitarian 
considerations essential to an effective balance of competing neutral and 
belligerent interests. This functional analysis of targeting rules represents a 
fundamental departure from the strictly normative-based evaluative pro- 
cess of the traditional law of naval warfare. It is of little consequence at this 
juncture, therefore, that individual observers may differ on their respective 
assessments about how well a particular criterion satisfies the stated 
considerations. That an analytical or functional approach is taken up at all, 
regardless of the preliminary result, constitutes an important philosophical 
milestone with profound implications for the emerging law of armed 
conflict at sea. 


3. Limitations 


Several limitations, principally flowing from the lack of precision in 
measuring the comparative importance among the listed operational and 
humanitarian considerations, surround the analytical model adopted. 


a. No weighting of individual considcrations. Individual consider- 
ations are all of equal weight. Thus, consideration 1 “counts” as much as 
any other consideration. In addition, although there are five operational 
considerations and only two humanitarian considerations, both groups of 
considerations equally influence the ultimate rulemaking value of a given 
targeting criterion. Within each of these groups, however, two consider- 
ations (1 and 6) “control” or embrace the evaluations assigned to the other 
considerations in their respective groups. 


b. Noranking of equivalent targeting criteria. Several groupings of 
the listed targeting criteria (e.g., criteria 3, 4,7, and 12; as well as 9 and 10; 
and 2, 6, 8, and 11) are evaluated “equally” on Figure 4. This occurs, since 
only three general evaluative standards are used to describe the degree to 





targeting theory. On the important role played by military manuals in the customary 
lawmaking process, see Reisman & Lietzue, Moving International Law from Theory to 
Practice: The Role of Military Manuals in Effectuating the Law of Armed Conflict, in 
Robertson ed., supra note 18. 
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which a criterion satisfies the listed considerations. The lack of intermedi- 
ate evaluative categories prevents a more precise discrimination among 
similarly evaluated targeting criteria. 


c. Reliance upon subjective interpretive or evaluative standards. 
Each criterion is evaluated for the degree to which it either “substantially” 
(“+”) or “partially” (“0”) or “minimally” (“-”) satisfies the considerations 
listed. These standards are inherently subjective in nature. To minimize 
this subjective component, an established interpretation for each was 
adopted and then applied uniformly to all criteria and considerations. 
These established interpretive standards or “rules” are discussed in the 
section below. 


4. Interpretive Standards 


a. Operational considerations. Consideration 1 is the point of 
reference for all other operational considerations. Consideration 1, as the 
equivalent of the definition of military objective and the set of all possible 
objects of legitimate attack under a functional targeting theory, is the 
“lead” operational consideration. Thus, a “+”, or “O”, or “-” assigned to 
consideration 1 will result in the same respective evaluation for all of the 
other operational considerations. This interpretive standard or rule is 
simply stated as: 


Rule: The degree to which a targeting criterion satisfies 
considerations 2, 3, 4, and 5 is equal to the degree to which 
it satisfies consideration 1. 


Some of the targeting criteria implicitly establish multiple targeting 
conditions which artificially restrict the set of objects otherwise subject to 
legitimate attack. These criteria are evaluated as “minimally” (‘‘-”) satis- 
fying operational considerations. Breaching blockade (traditional, close-in) 
as a targeting criterion, for example, requires: proper declaration of an 
imminent blockade, its establishment, the surface capability necessary to 
effectively enforce that blockade, and its breach—coupled with a refusal to 
stop by the noncomplying vessel—all of which are conditions precedent to 
attack upon that vessel. Observance of all of these conditions would permit 
the targeting of only a small portion of those merchant vessels comprising 
the entire set of legitimate military targets. Contemporary blockade tactics 
that rely upon the discriminate use of mines and aircraft as enforcement 
mechanisms are more favorably evaluated because of the greater opera- 
tional flexibility and effectiveness they provide. 


Criteria which limit the set of objects of legitimate attack to the 
single targeting condition described by a given targeting criterion are only 
slightly better. These targeting standards, like criterion 11 (enemy flag 
vessel), are evaluated as “partially” (“0”) satisfying the listed operational 
considerations. Thus, only criteria 1 and 5, which are comprehensive 
functional targeting standards, “substantially” (“+”) satisfy consideration 
1 as well as the other operational considerations. 


b. Humanitarian considerations. Similar interpretive rules are 
32 
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established to assess the degree to which the stated criterion either 
substantially, partially, or minimally satisfies humanitarian considerations. 
As the “lead” humanitarian consideration, for example, consideration 6 
embraces consideration 7. 


Rule: The degree to which a criterion is evaluated as 
satisfying consideration 6 may be no greater than the degree 
to which it is evaluated as satisfying consideration 7. 


The degree to which consideration 7 (“fosters target discrimination”) is 
satisfied is based on whether: (1) Protected objects are excluded from 
possible attack; (2) the distinction between protected and unprotected 
vessels rests upon discernible or objectively based standards and factors 
(whether these factors are determined at the on-scene or governmental 
level); and (3) visit and search or highly reliable means of target verifica- 
tion, if operationally feasible and not incompatible with the characteristics 
of the target vessel (as, for example, it would be if integrated into the 
enemy’s intelligence network), are required prior to attack. The question of 
degree to which consideration 6 (“preserves humanitarian (normative) 
values/shortens conflict”) is satisfied is determined in part by: (1) The 
appraisal assigned to consideration 7, per the stated rule; plus (2) the 
degree to which use of the criterion will likely curtail or prolong the 
conflict; and (3) whether the criterion complies with recognized baseline, 
or minimum normative, standards in the law of armed conflict at sea. The 
degree to which various targeting criteria shorten the conflict is the bridge 
between operational and humanitarian considerations. Evaluation of this 
aspect of consideration 7 depends mainly upon how well consideration 1 is 
satisfied. Satisfaction of consideration 1, coupled with satisfaction of 
consideration 7, hastens war termination and, thus, minimizes human 
suffering and destruction.*> Criterion 5, which incorporates minimal 
humanitarian safeguards is, therefore, superior to criterion 1 (the other 
comprehensive functional targeting standard) in satisfying considerations 6 
and 7. 


c. Balance of interests. The degree to which a targeting criterion 
achieves a balance of interests, i.e., satisfies consideration 8, is a function 
of the evaluative assessments assigned to considerations 1 and 6. 


Rule: The degree to which a targeting criterion satisfies 
consideration 8 may be no greater than the degree to which 
it satisfies either consideration 1 or 6. 





Cf. sec. IV.A.4(b), (d) and V.A.4(a) supra. It is for this reason that criteria 9 (breaches 
blockade) and 10 (resists visit and search) “partially” satisfy consideration 6, although 
each “substantially” satisfies consideration 7. These criteria, because of their multiple 
targeting conditions, limit the loss of protected status to all but a very small portion of 
the set of merchant vessels otherwise subject to legitimate attack in a functional 
targeting theory. The likelihood of a protracted conflict, therefore, is increased. The 
“fourth objective” of VADM Service’s “decision matrix” for the commander is 
pertinent: “.. . Interdiction of enemy economic resupply efforts [is] a viable means of 
shortening the conflict and minimizing damage on both sides.” Service, supra note 3. 
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B. Appraisal 


The foregoing interpretive standards show that criterion 5 is the 
“best” targeting criterion. This criterion achieves the most effective 
balance of both operational and humanitarian considerations and, there- 
fore, has the greatest potential for rulemaking value in the law of naval 
armed conflict. It is deficient only to the extent that it fails to foster target 
discrimination that is based on strictly objective factors. The determination 
that a merchant vessel is “integrated into the war effort” or “substantially 
contributes” to enemy military capability is beyond the ability and authority 
of most on-scene commanders; these questions must be resolved at the 
governmental level and necessarily involve issues of policy and judgment.*4 
In the end, however, examination of these issues should yield a set of 
discernible factors or standards appropriate to the combat environment 
and conflict as a whole. Where such standards are not forthcoming, a 
corresponding evaluation of the targeting criterion that is less satisfactory 
must result. In contrast to criterion 5, the rulemaking value of criteria 2 
(armed), 6/11 (operating under state control), 8 (location within an 
exclusive zone), and 13 (reprisal) are relatively limited, since each only 
“minimally” satisfies the humanitarian considerations. 


VI. IRAQI TANKER ATTACKS AND MILITARY OBJECTIVE 


The threshold issue raised by the Iraqi tanker attacks is whether, 
under the circumstances of the Iran-Iraq war, enemy oil tankers were 
legitimate objects of attack. A follow-on issue is whether third country 
tankers, which were similarly integrated into the Irani oil export system, 
also represented legitimate objects of attack. Figure 5 below provides a 


rough depiction of Irani and Iraqi attacks on shipping during the tanker 
war.°> 


A. Gencral Description of Vessels Attacked°* 


Iraq targeted merchant vessels performing one of two principal 
functions. Both functions were performed by oil tankers; one group of 
tankers was engaged strictly in the export of oil from Iran. This is 
significant, since the revenues that Iran carned from oil exports fueled 
virtually every aspect of its war with Iraq. For export of its oil, Iran 
depended almost exclusively upon third country Persian Gulf tanker trade. 





54. See Robertson, supra note 3 (similar assessment of the Commander's Handbook 
general targeting rule for nonconforming enemy merchant vessels, supra note 51 and 
accompanying text). See also Fenrick, supra note 14, at 21, concerning the Canadian 
draft rules on targeting merchant vessels. Fenrick calls for the development of 
“standards of reasonableness” and useable “word descriptions” like criterion 5. 
Written comments presented at the Targeting Symposium, supra note 3. 

Figure 5 is adapted, in part, from Battle Lines in the Gulf: What Tankers Are Up Against, 
N.Y. Times, Aug. 14, 1987, at A9 (copyright 1987, The N.Y. Times Co.). 
See also supra note 10 concerning attacks on shipping. 
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These third country export tankers traveled to or from the Irani oil 
terminal at Kharg Island or the oil transfer facilities at Sirri, Lavan, or 
Larak Islands. 


Another group of tankers targeted by Iraq was carrying oil from the 
Kharg Island oil terminal in the northern part of the Gulf to the oil transfer 
facilities at Sirri, Lavan, or Larak Islands in the south. These third country 
and Irani-flag shuttle tankers were not engaged in oil export per se, but did 
facilitate that trade. Operating under Irani charter, they moved oil from 
Kharg Island, where the risk of Iraqi attack was greatest, to the oil transfer 
facilities near the Strait of Hormuz, where it was more difficult for Iraq to 
strike. Some of these shuttle tankers also sailed under convoy of regular 
Irani naval forces. By these measures, Iran minimized the amount of tanker 
traffic required to enter the Iraqi-proclaimed “prohibited war exclusion 
zone” around Kharg Island. 


B. Assessment as Military Objective 


These economic functions fall within the set of legitimate military 
objectives and, as outlined above, include the economic relations of a 
belligerent which substantially contribute to its war-fighting/-sustaining, or 
military, capability. The historical tension between the belligerent state 
goal to disrupt or destroy enemy economic relations and the neutral state 
interest to limit strictly such interference underscore considerations relat- 


ing to the balance of those interests. Quite apart from theory, neutral and 
belligerent states have always recognized and accepted, in law and in 
practice, that certain belligerent economic activities possess definite mili- 
tary value. 


All of the tankers attacked by Iraq, because of their function as oil 
carriers, were integrated into the Irani oil export system, i.e., each made an 
effective contribution toward sustaining that system. This system was at the 
very foundation of Iran’s national economy and was essential to maintain- 
ing its military capability. For all practical purposes, then, any tanker that 
supported the Irani oil export system, regardless of its character in the 
traditional sense, was treated by Iraq as a contraband-carrying “enemy” 
merchant vessel and legitimate economic target. From the Iraqi viewpoint, 
this amounted to a comprehensive functional targeting criterion embracing 
the set of all possible objects of legitimate attack. 


Captain Roach expiains the treatment of these vessels as legitimate 
military objects in terms of a functional targeting standard: 


Iran finances almost all of its war effort from the sale of its 
oil. Iran thus sustains its war effort almost solely through the 
export of its oil. Under these circumstances, particularly in 
light of the long duration of this war, ...Iraq is within its 
legal rights to attack this vital source of Iran’s war-sustaining 
economy .... The tankers docking at Kharg can reasonably 
be assumed to be taking on Iranian oil for export, and such 
ships and their war-sustaining cargoes are legitimate objects 
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of attack. Further, the ships carrying Iranian crude oil, 
whether by shuttle from Kharg to Lavan, Sirri or Larak 
[Island], or from Iranian terminals destined for overseas 
ports, are legitimate objects of attack by Iraqi forces.*’ 


Now left to examine, within the framework of the analytical model and 
functional targeting theory described above, are the specific Iraqi tactics 


and targeting criteria (means and methods) employed against Iran’s oil 
trade. 


C. Tactical Options and Choice of Weapons Platform (Means) 


During periods of protracted armed conflict, the disruption and 
termination of an enemy’s vital economic relations has substantial military 
value. This was the case in the war between Iran and Iraq as concerned 
their oil export trade. Issues may remain as to the scope, degree, and 
manner of permissible interference with this trade, but not with the right 
itself to interfere. As seen above, the traditional law of naval warfare 
sanctions a range of belligerent mechanisms—means and methods— 
specifically intended to secure that right. The issue raised concerning these 
accepted mechanisms in the context of the tanker war is whether, under the 
prevailing circumstances, they were viable tactical options for Iraq, i.e., 
operationally feasible. 


Within the context of a functional targeting theory, these “ac- 
cepted” mechanisms are treated as proffered targeting criteria (criteria 9 
and 10). As such, their comparative rulemaking value is partly judged by 
how well each satisfies important operational considerations. Included 
among these evaluative considerations is whether, in applying the prof- 
fered criterion, the full spectrum of objects of definite military value are 
subject to attack (consideration 1). Criteria that cannot achieve this range 
of application in practice, therefore, have comparatively less overall 
rulemaking value. 


Consequently, in analytical targeting theory, objects of definite 
military value—including the economic relations of an enemy which 
effectively and substantially contribute to its military capability—take 
precedence over the mechanisms traditionally authorized to reach those 





57. Roach, supra note 10. Accord Russo, supra note 7, at 389; Fenrick, supra note 14, at 21. 
“One might suggest that the unconvoyed neutral tankers which transported the oil 
essential to the Iranian oil economy and were attacked by Iraq constituted legitimate 
military objectives.” Jd. See also Fenrick, supra note 5, at 63 (conclusion premised upon 
standard of “incorporation into the war effort”) and his written comments presented 
to the Targeting Symposium, supra note 3; and Peace, supra note 10. Opposing this 
view are Bothe, T.M.C. Asser Institute Colloquium remarks, Introductory Note, supra 
(exports of Irani oil not ‘‘contraband” and only subject to interdiction as authorized by 
U.N. Security Council: “Neutral tankers cannot be military objectives”); Kalshoven, 
oral comments at Targeting Symposium, supra note 3 (neutral export tankers are not 
military objectives); and Greenwood (direct third country export trade with belliger- 
ents protected); T.M.C. Asser Institute Colloquium remarks, Introductory Note, supra. 
But see note 60 infra. 
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objects. For this reason, an otherwise legitimate military objective is not 
immune from attack simply because, under the circumstances, none of the 
accepted means and methods are operationally feasible. A legitimate 
military objective, in short, remains so regardless of the ability of tradi- 
tional or established mechanisms to accomplish it. Where such established 
means and methods or other targeting standards under consideration are 
inadequate, these must give way—not the object of military value. Tactical 
flexibility, therefore, is an important operational consideration in the 
analytical model developed to assess the rulemaking value of proffered 
targeting criteria. 

As previously suggested, however, this is not merely a case of the 
ends justifying the means. The rulemaking value and legitimacy of any 
proffered targeting criterion ultimately depend on the degree to which that 
criterion satisfies operational and humanitarian considerations. A target- 
ing standard that satisfies one set of considerations at the expense of the 
other is rejected in the analytical legal theory of naval targeting presented 
here. Indeed, targeting criteria which contravene recognized normative or 
baseline standards—regardless of even the very high degree to which they 
may satisfy operational considerations—are judged to only minimally 
satisfy humanitarian considerations and, therefore, also fail to achieve a 
balance of neutral/belligerent interests. 


Iraq lacked surface and subsurface capability and, therefore, chose 
to disrupt Iran’s oil export system by conducting air strikes against 
Irani-flag and third country oil tankers supporting that system. Doing so 
was Iraq’s most effective means of attack against Iran’s economic base and 
only viable tactical option to that end. As Iraq lacked a credible surface 
capability, traditional mechanisms to thwart maritime belligerent trade— 
blockade, visit and search, contraband lists—afforded Iraq no operational 
relief. Were Iraq to have adhered strictly to these traditional mandates, a 
vital aspect of Iran’s oil export system would effectively have been beyond 
Iraqi reach. Its reward for such legal traditionalism would have been to 
watch helplessly as third country and Irani-flag tankers openly engaged in 
enemy trade of definite military value, free from the risk of belligerent 
interference of even the slightest degree. Under these circumstances, Iraq’s 
use of its air force as the means by which to attack military objectives 
associated with the Irani oil export system was justified.°® 

In 1956, Professor Julius Stone accurately predicted how states 
which were not naval powers, like Iraq, would react to the operational 
predicament created for them by the constraints of the London Protocol. 
Reflecting upon the implications of that reaction for the law of naval 
warfare, he wrote: 

[I]t is also quite idle for Powers whose naval supremacy in 

surface craft enables them to pursue the aim of annihilating 





58. See van Hegelsom, supra note 9, at 55 (no separate legal constraints required for the 
conduct of air operations in the law of naval warfare); and Russo, supra note 7, at 
391-92. 
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the enemy’s seaborne commerce without “sink at sight” 
warfare, to expect that States which cannot aspire to such 
supremacy will refrain from seeking to annihilate that com- 
merce by such naval means available to them as submarines, 
aircraft and mines. To refuse to face this will save neither life 
nor ship in any future war; and it will also forestall the 
growth of real rules for the mitigation of suffering under 
modern conditions.*? 


It is on this ground as well that recent attempts to formulate a 
comprehensive doctrinal statement concerning the treatment of merchant 
vessels during armed conflict fall short. The outcome of these efforts is a 
proposal that reaffirms, without exception, a belligerent requirement to 
comply with the terms of the London Protocol before targeting enemy or 
third country merchant vessels transporting “contraband” other than 
“military materials.” While not explicitly excluding contraband-laden 
merchant vessels from the definition of military objective,®! this proposal 
nonetheless effectively puts these vessels beyond the reach of every 
belligerent state not capable of securing air and naval superiority during 
armed conflict. In this way, it perpetuates the illusory distinction between 
merchant vessels admittedly “carrying contraband” and those which “make 
an effective contribution to military action.” It further acts to limit the 
effectiveness of otherwise legitimate means of naval warfare (subsurface 
and air forces). The proposal also purports to differentiate between equally 
nonconforming enemy and neutral merchant vessels. It extends to noncon- 
forming neutral merchant vessels the benefit of strict targeting standards 
denied to similarly nonconforming enemy merchant vessels.® Recent 





59. Stone, supra note 26, at 606-07. Accord Lowe, supra note 18, at 49 (unpublished 
comments); and Service, supra note 3. “If I were to go to war today..., I would 
recommend to my superiors tactics that would be inherently at odds with the London 
Protocol. Not insignificantly, however, ... those tactics would be consonant with the 
original purpose of the Protocol—to minimize the effects of war.” Jd. 

See Bochum Draft Results, supra note 37, §§ A, D, E. 

But see Kalshoven, supra note 37 and accompanying text. Noteworthy in this regard is 
that the Bochum Draft Results accept, without modification or special understanding, 
the article 52/2 (of Additional Protocol I) definition of military objective. Jd. at § A. 
See Roach, written comments on van Hegelsom introductory report to the Toulon 
Round Table, supra note 9. The Bochum Draft Results appear designed to all but 
assure protected status for nonconforming, third country merchant vessels engaged in 
virtually any direct belligerent commercial trade, whether import or export, that 
substantially contributed to enemy military capability. This is a startling conclusion 
given the shift in the balance of neutral/belligerent interests occasioned by modern 
developments in military technology. See text following notes 41, 42 supra. When 
assessed against the analytical model at Figure 4 (see criterion 7), therefore, the 
Bochum targeting standard of “effective contribution to military action (e.g., carrying 
war materials)” is judged as no better than partially satisfying key operational and 
humanitarian considerations. The author also rejects the distinction made by some 
commentators between third country maritime import versus export trade with 
belligerents. Where this trade—import or export—has the equivalent functional effect 
in sustaining a belligerent’s military capability, this distinction is unjustified. Further, 
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formulations are fundamentally regressive in approach, ignoring the 
lessons of past wars, the full spectrum of belligerent interests during naval 
warfare, the economic aspect of the doctrine of military objective, and the 
transformation in military technology over the last half century. Although 
indicative of a strong humanitarian impulse, a doctrine of this sort 
regrettably offers little promise of widespread acceptance or adherence. 


D. Target Identification and Weapons-Release Criteria 
(Method) 


Iraqi tanker attacks were carried out with shore-based F-1 Mirage 
aircraft which served as launching platforms for the Iraqi weapon of choice 
against tankers—the air-to-surface Exocet missile. When searching for 
targets at the southern edge of the Gulf near the Strait of Hormuz, Iraqi 
aircraft operated at the outer limits of their effective range. During these 
missions, Iraqi aircraft were also likely required to account for limited, but 
credible, Irani naval air defenses based at naval port and military air 
facilities near Bandar Abbas. These factors made it unfeasible for Iraqi 
aircraft operating in the southern Gulf to loiter or take efforts to verify the 
identity of prospective targets. It appears, however, that similar operational 
limitations did not prevail in the northern Gulf around Kharg Island. 


Iraq intended to attack all merchant vessels directly or indirectly 
engaged in activity that furthered the export of Irani oil. This included 
tankers carrying oil for shuttle or export, and applied regardless of their 
Status as Irani-flag vessels or the degree of control exercised over them by 
Iran. Iraq identified merchant vessels as probable “enemy” tankers— 
therefore, targets—based on the application of two controlling presump- 
tions. Each of these was tied to location within the Irani or Iraqi exclusion 
zones.®© 


Most Iraqi tanker attacks occurred within its “prohibited war 
zones” along the far northern coast of Iran and around Kharg Island. With 





either form of trade would be subject to attack for breach of a traditional blockade. See 
note 56 supra. Although the distinction between import and export trade is not 
s"pported on functional grounds, it is entirely conceivable for third country states to 
place so significant a value on its maritime imports that the protection of this trade, 
from whatever source, may rise to the level of a normative baseline standard the 
observance of which is then essential to a balance of neutral/belligerent interests. 
Finally, judged strictly on military considerations, a policy against the attack of export 
trade would disproportionately favor naval powers. These states, if in a belligerent 
Status, possess the military might that less powerful states lack to establish effective 
blockades and thus disrupt export trade. Non-traditional but still principled-targeting 
Strategies are absolutely vital for less militarily capable states to achieve the same 
objective. It is certain that these states appreciate this fact. 

Compare Fenrick, supra note 5, at 72-73, (recommending a more expansive targeting 
approach to merchant vessels) with Bochum Draft Results, supra note 37. 

Supra note 10. 

Russo, supra note 7, at 389-92; Roach, supra note 10; and Goldie, Armed Conflicts at 


Sea and Low Intensity Operations, 14 Syracuse J. Int’l L. & Com. 625-28 (1988) 
(identifies use of these zones as “logistical raiding strategies”). 
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respect to the latter, the Iraqi Government warned that “it will attack all 
vessels appearing within [that] zone” and, further, that “all tankers docking 
at Kharg Island regardless of nationality are targets for the Iraqi air 
force.”® Iraq, in effect, sought to deny complete access to Kharg Island; it 
regarded third country vessels found there as the equivalent of a traditional 
blockade runner subject to immediate attack. This was one of Iraq’s key 
presumptions used in naval targeting. 


Other tankers were attacked by Iraq while operating between Kharg 
Island in the northern Gulf and the oil transfer facilities to the south at 
Sirri, Larak, and Lavan Islands. These vessels traveled along the Irani coast 
on a north-to-south track, within Irani territorial waters. A smaller number 
of tankers, loaded and in ballast, were attacked while traveling to or from 
the oil terminal at Kharg Island or the oil transfer facilities in the south. 
These other vessels, which operated outside the Iraqi-declared war zones, 
were hit inside Irani-declared zones. This was the other key naval targeting 
presumption employed by Iraq. 


As a peculiar irony of the tanker war, Iran’s exclusion zones 
provided Iraq with one of its most convenient and easily determined 
targeting indicators. Iran established “guidelines for navigational safety” 
which required ships not destined for Irani ports to remain outside most of 
the eastern side of the Gulf. Iran sought in this way to exercise at least 
some limited control over the eastern portion of the Gulf. Location of a 


vessel inside this navigational safety or exclusion zone, therefore, readily 
translated for Iraq into the presumption that such vessels were supporting 
Iran’s oil export system and, thereby, constituted appropriate enemy 
targets. Iran also declared a war zone encompassing its coastal waters that 
was Of similar utility for Iraq. 


As a consequence of these presumptions, Iran’s targeting criterion 
for merchant vessels was largely locational in nature. Merchant vessels 
located inside the exclusion zones of either Iran or Iraq were targeted on 
that basis alone. As a targeting criterion, this only “minimally” satisfies the 
humanitarian considerations reflected at Figure 4. By definition, it neither 
fosters nor requires target discrimination because it fails to proscribe the 
deliberate attack of protected objects; tends to increase rather than 
diminish the level of human suffering and destruction; and, as a conse- 
quence, fails to conserve humanitarian values or achieve an effective 
balance of interests.®’ 





Defense Mapping Agency, Hydrographic/Topographic Center, Washington, D.C., 
221600Z SEP 85, Subj: Special Warning No. 67 (Rebroadcast of Special Warning No. 
67, 201235Z SEP 85) (Dep’t of Defense message traffic). 

Under a functional targeting theory, any legitimacy accorded the use of an exclusion 
zone during naval armed conflict must flow from the extent to which it serves as a 
reliable indicator of the military value of the merchant, or other, vessel operating 
within that zone. The military value of a vessel in this context is primarily a question 
of the function performed by the vessel in relation to the conflict, not where it happens 
to be located when targeted. Compare Fenrick, stypra note 44. Even in the case where 
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The inability of Iraqi aircraft to loiter in the southern Gulf, when 
coupled with the use of a locational targeting criterion, led predictably to 
Iraqi weapons-release standards which did not require Iraqi aircraft to do 
everything feasible, either visually or by other alternative reliable means to 
verify target identification (VID) prior to firing. Instead, Iraqi aircraft 
released missiles on surface contacts beyond visual range (BVR), using the 
location of those contacts as the principal indicator of their presumed 
“enemy” or nonconforming character. Considering the operational con- 
Straints which sometimes confronted Iraq, this may have been a legitimate 
tactic (method of attack/target verification). It is unclear, however, why 
Iraq persisted in BVR targeting practices where VID standards appear to 
have been operationally feasible and appropriate, particularly given the 
nonmilitary character of the intended targets. In such instances, humani- 
tarian considerations were only “partially” or “minimally” satisfied. 


On several occasions, the use of BVR weapons-release criteria 
resulted in tragic targeting errors, the most significant of which was the 
death of thirty-seven officers and men aboard USS Srark.®* That events of 
this kind can happen, however, is not sufficient reason to establish an 
inflexible rule proscribing BVR and electronically enhanced means of 
targeting. The legitimacy of particular targeting standards and weapons- 
release criteria cannot in every case or entirely be determined based on the 
sometimes errant results of those criteria when applied. Even carefully 
drawn weapons-release criteria, as well as presumptions of hostile, enemy, 
or nonconforming character, can produce unintended and tragic results. 
This is an inherent consequence of armed conflict that is closely linked to 
the concept of collateral damage and incidental injury. Combat targeting 
does not occur in a controlled environment. The fog of war and friction of 
combat invariably complicate target prosecution, regardless of preset and 
redundant weapons-release requirements. 


Consistent with considerations in targeting theory for the conser- 
vation of humanitarian values and balance of neutral/bclligerent interests, 
such “complications” of war and the untoward results they often bring 
compel adoption of VID targeting procedures whcrever operationally 
feasible. This parallels the requirement that surface combatants, where 
operationally feasible for them to do so, comply with the constraints of the 
London Protocol. It is on this count that serious concerns must be raised 
about the Iraqi targeting methods. At no point apparently, even in 
relatively benign operational environments, did Iraqi aircraft attempt to 





an exclusion zone is a reliable indicator of military value, however, the attacker is 
obliged, if feasible, to adopt humanitarian safeguards designed to minimize civilian 
damage and injury. This clearly was not the case with Iraqi practice during the tanker 
war. 

Regarding the issues of target identification raised by this event, sce generally Peace 
& Roach, supra note 10; Russo, supra note 7, at 392; and van Hegelsom, supra note 9. 
Fenrick, supra note 14, at 22 addresses the problem in terms of a “technological 
imbalance . . . between the ability to kill at long range and the ability to identify who is 
being killed.” 
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institute target verification procedures or to divert targeted merchant 
vessels prior to weapons release. For military aircraft, this is the rough 
equivalent of initiating a surface attack on nonconforming third country 
merchant vessels without first attempting visit and search, regardless of the 
feasibility for doing so. 


E. Conclusion 


The law of armed conflict at sea rests on the mutual accommoda- 
tion of neutral inviolability and the belligerent prerogative to adopt means 
necessary to stop an enemy’s economic relations. As economic activity 
which effectively and substantially contributed to its overall war-fighting/- 
sustaining effort, Iran’s oil export system and the third country oil tankers 
supporting it were legitimate military objectives. Any belligerent may 
properly adopt those means and methods which, under the circumstances, 
are most effective against military objectives, including enemy commerce 
of substantial military importance, if not otherwise violative of the 
principles of the law of armed conflict (under a functional targeting theory, 
the principle of limitation). Consistent with this proposition, as well as the 
other operational considerations of a functional targeting theory, the Iraqi 
use of its air force to attack Iran’s seaborne oil export system was a 
legitimate means for that purpose. The principle of limitation in functional 
targeting theory also dictates, however, that naval combatants and military 
aircraft do everything feasible, in light of the operational environment, to 


conduct visit and search, verify the identity of intended targets, and 
minimize civilian destruction. To the extent that Iraq failed to observe 
these requirements, opting instead for the convenience of an unqualified 
locational targeting strategy, its naval targeting methods were clearly 
unlawful under traditional standards and likewise invalid when judged 
against the operational and humanitarian considerations of a functional or 
analytical targeting theory. 
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LEGAL CONSIDERATIONS IN 
NONCOMBATANT EVACUATION OPERATIONS 


Major Steven F. Day USMC* 


INTRODUCTION 


On August 5, 1990, a reinforced rifle company of 225 Marines was 
sent to the U.S. Embassy in Monrovia, Liberia with the missions of 
providing additional security at the Embassy and of evacuating U.S. 
citizens. Upon entry, the company was augmented by Marine security 
forces from the Embassy. This action was taken in response to threats 
made against U.S. citizens by Prince Johnson, a leader of one of the rebel 
factions attempting to overthrow Liberia’s President Samuel Doe.! At the 
same time, two Marine Corps helicopter teams were sent to communica- 
tions sites in Liberia to extract American citizens and bring them to U.S. 
ships anchored in international waters off Liberia. Approximately 62 
American citizens and a limited number of foreign nationals were evacu- 
ated on the fifth of August.2 Over the next two wecks, several hundred 
people—Americans and foreign nationals—were rescued by units of the 
Mediterranean Amphibious Ready Group.* In a letter sent to Senator 
Dole on August 6, 1990, the President stated that “These steps were taken 
for the purpose of protecting American citizens and were not intended to 
alter or preserve the existing political status quo or to make the U.S. 
presence felt in any way.”* Further, the President assured Senator Dole 
that “The Marine presence does not indicate or constitute any intention on 
the part of the U.S. Government to intervene militarily in the Liberian 
conflict.’’> 


Five months after the Liberian rescue operation, Marine and Navy 
forces were diverted from Operation Desert Shield to evacuate nearly 300 





* Lieutenant Colonel (select) Day was graduated from Gustavus Adolphus 
College in St. Paul, Minnesota in 1975. He earned his J.D. in 1978 at the 
University of Denver College of Law. Major Day graduated from the College 
of Naval Command and Staff in Newport, Rhode Island in 1987, and 
currently serves at the Center for Naval Warfare Studies, Naval War College. 
1. Gordon, US Forces Evacuate 74 After Threats in Liberia, N.Y. Times, Aug. 6, 1990, at 
Al, col. 2; A2, col. 1-4. 
Id. 
136 Cong. Rec. $16455-56 (daily ed. Oct. 22, 1990) (statement of Sen. Warner). See 
also Schmitt, Marines Evacuate 21 More in Liberia, N.Y. Times, Aug. 8, 1990, at A3, col. 
1-3 and Marines Continue Liberia Airlift, N.Y. Times, Aug. 18, 1990, at A18, col. 4-5. 
Letter from President Bush to Sen. Dole dated Aug. 6, 1990. A copy of this letter is 


located in the files of the Oceans L. & Pol'y Dept, Center for Naval Warfare Studies, 
Naval War College. 


Id. 
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U.S. and foreign nationals from Mogadishu, Somalia. Among the evacuees 
were the U.S. and Soviet ambassadors.® The State Department character- 
ized the mission as one which was “solely to assist in the rapid and peaceful 
departure of Americans from Somalia. They are not involved in any way in 
the conflict there.’” 


Since 1798, the United States has sent military forces into foreign 
territory, or engaged foreign naval vessels, over 200 times.® In only five 
instances has the threat or use of force been preceded by a declaration of 
war by Congress.? On all occasions, force has been deemed necessary 
because a perceived interest of the United States has been put at risk. 
These interests have frequently been economic but have also, inevitably, 
involved the protection of U.S. citizens in foreign territory. As with our 
recent operations in Liberia and Somalia, a significant number of rescue or 
“citizen protection” missions have occurred during times of civil strife in 
the host country. Sometimes the host government allows U.S. forces to 
conduct a rescue; sometimes our operation is without consent. In all 
instances, the possibility exists that force may be necessary to accomplish 
the mission. 


This article examines the legal issucs involved with noncombatant 
evacuation operations (NEO’s) to acquaint the judge advocate with some 
of the issues inherent in these missions. The nature and characteristics of 
NEO’s will first be revicwed: what they are, how they differ from other 


military operations, and what special operational considerations come into 
play when planning for such missions. The international law justification 
for the use of force in such circumstances will then be examined, together 
with the counterarguments secking to condemn uninvited incursions into 
forcign territory. Although more typically a concern for those at the 
national policy level, the operational judge advocate must be able to 
articulate U.S. justification for such operations and be familiar with 
theorics which hold otherwise. The article then surveys domestic law and 
regulations which form the underpinnings for NEO’s. Finally, specific 
issucs which may arise during the course of a NEO will be addressed. These 
issucs, ranging from the proper usc of force to the payment of claims, 
require judge advocates to be involved during cach step in the planning 
proccss. 
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II. NATURE AND CHARACTERISTICS OF NONCOMBATANT 
EVACUATION OPERATIONS 


An evacuation is defined as: 


The ordered or authorized departure of noncombatants 
from a specific area by the DoS [Department of State], the 
Department of Defense [DoD], or the appropriate U.S. 
military commander. This refers to the movement from one 
area to another in the same or different countries. The 
evacuation is caused by unusual or emergency circumstances 
and applies equally to command- or noncommand- 
sponsored dependents. 1° 


Although normally conducted to evacuate U.S. citizens whose lives are in 
danger within a foreign (host) country due to the threat of hostile action, 
NEO’s may also include evacuation of U.S. military personnel, natives of 
the host country, and third country aliens friendly to the United States."! 
This type of operation is similar to a raid in that it involves a swift incursion 
into, Or temporary occupation of, an objective followed by a planned 
withdrawal. NEO’s differ from raids in that the operation normally restricts 
the use of force to that required for protection of the evacuces and for 
self-defense. !2 


The unique nature of the NEO distinguishes it from other military 
operations. An evacuation decision is an acknowledgment that internal 
security and/or U.S. Government political relations with the host country 
have deteriorated to the point where a NEO is warranted. Frequently, and 
before such an acknowledgment is deemed politically feasible, all other 
means of resolving the crisis have been exhausted. Consequently, an 
evacuation may be delayed until the last possible moment. Command and 
control at the evacuation site may also present special problems in that 
direction may not pass from the ambassador (or chief of the diplomatic 
mission) to the military commander at the time of execution. In addition, 
prior coordination and site survey will have often been restricted because 
in-country presence of military personnel prior to the cvacuation may be 
seen as an admission of probable political failure. 


The local situation will necessarily have a great impact on the 
operation. Evacuation sites and timing of the operation may be determined 
not so much by the deliberate planning process as by transicnt political 
realitics. Few opportunitics will exist for the military commander to 
influence the action. The rules of engagement (ROE) will typically be 
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crafted such that the commander will be unable to use force to preempt 
hostile threats before they become imminent. Instead, the ROE will be 
reactive and limited to the exercise of self-defense. Moreover, the NEO’s 
politically sensitive nature makes them subject to monitoring, if not 
control, at the highest political and military levels. 


III. INTERNATIONAL LAW JUSTIFICATION 


Before the United Nations Charter was signed on June 26, 1945, 
customary international law recognized two grounds on which a state or 
group of states could intrude into the sovereign territory of another state 
for humanitarian purposes. The first allowed a state to intervene with 
armed force to protect the interests of its nationals abroad.}° In numerous 
cases during the 19th and early 20th centuries, the United States projected 
force abroad in just such a manner to protect the lives and property of its 
citizens.1° Later, the scope of this theory narrowed to those occasions 
where the lives of the intervening state’s citizens were in imminent 
danger.” 


The second ground, humanitarian intervention, involves the use of 
force against a state to protect that state’s own citizens, or perhaps the 
citizens of third states, in those situations where the offending state treats 
such people in a manner which falls below the human rights standards 
expected of civilized societies.18 A detailed discussion of humanitarian 
intervention is beyond the scope of this article. 


Critics of unilateral intervention to protect nationals abroad argue 
that the customary right of intervention has been superseded by the U.N. 
Charter.19 They contend that two exceptions exist to article 2(4) of the 
Charter’s prohibition on the threat or use of force against the territorial 
integrity or political independence of any state. The first exception may 
occur in those instances in which the U.N. Security Council takes forcible 
measures to maintain or restore international peace and security. The 
second exception, contained in article 51 of the Charter, provides that 
States may invoke the inherent right of individual or collective self-defense 
if an armed attack occurs against a member of the United Nations. 
Inasmuch as a threat to a state’s nationals living in another state does not 
constitute an armed attack against the former, article 51 is arguably 
inapplicable. A unilateral, and uninvited, intrusion into the territory of a 





Id. 


Fonteyne, Forcible Self-Help by States to Protect Human Rights: Recent Views from the 
United Nations, in Humanitarian Intervention and the United Nations 198 (Lillich ed. 
1973) (Charlottesville, Va: U. Press of Va.). 

CRS Report, supra note 8. 

Fonteyne, supra note 15, at 198. 

Ida. 

Charter of the United Nations With the Statute of the International Court of Justice 
Annexed Thereto, signed at San Francisco June 26, 1945, entered into force Oct. 24, 
1945, 59 Stat. 1031, T.S. No. 993, 3 Bevans 1153. 





NAVAL LAW REVIEW XL 


State to rescue one’s nationals necessarily violates that state’s territorial 
integrity unless sanctioned by the Security Council. These critics thus take 
an expansive view of article 2(4) and a narrow view of article 51.7° 


Those who see a post-U.N. Charter justification for the use of force 
in protecting nationals abroad generally fall into one of two camps. The 
first takes a broad view of the Charter and concludes that the United 
Nations exists not only to maintain international peace and good order, but 
also to protect human rights. These two fundamental values may come into 
conflict. Should that happen, and should the United Nations be unable or 
unwilling to act in protecting human rights, the pre-Charter customary 
right to intervene revives. Because this humanitarian intervention neither 
seeks a territorial change nor challenges the political independence of the 
State, the limited intrusion to protect human lives, regardless of nationality, 
is wholly consistent with the purposes of the Charter. This theory is 
therefore used not only as a justification for the protection of one’s own 
nationals, but also as a justification for general humanitarian interven- 
tion.?4 


The second theory upon which intervention is justified relies upon 
the right of self-defense. Article 51 of the Charter provides that “Nothing 
in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the 
United Nations. ...” This right continues until the Security Council “has 


taken measures necessary to maintain international peace and security.”2 


The United States relies upon a variation of the self-defense theory 
in justifying intervention to protect nationals abroad. In the Security 
Council debate following the 1976 Israeli evacuation of its citizens held 
hostage in Entebbe, Uganda, the United States supported the action and 
Stated: 


Israel’s action in rescuing the hostages necessarily involved a 
temporary breach of the territorial integrity of Uganda. 
Normally, such a breach would be impermissible under the 
Charter of the United Nations. However, there is a well 
established right to use limited force for the protection of 
one’s own nationals from an imminent threat of injury or 
death in a situation where the State in whose territory they 
are located is either unwilling or unable to protect them. The 
right, flowing from the right of self-defense, is limited to such 





D’Angelo, Notes, Resort to Force by States to Protect Nationals: The U.S. Rescue Mission 
to Iran and its Legality under International Law, 21 Va. J. of Int’! L. 485 (1980) at 487-91. 
Id. at 491-98. 
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Coercion and Intervention on Grounds of Humanity 10-12 (1985) (Dordrecht, The 
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use of force as is necessary and appropriate to protect 
threatened nationals from injury.”? 


The U.S. position thus relies upon pre-Charter norms in justifying the 
protection of its nationals abroad. When the Security Council is unable to 
act, the state may look to customary law for justification in protecting its 
citizens. 


Customary law provides that forcible self-help is the principle under 
which wrongs to a state may be addressed. Historically, the measures of 
forcible self-help were divided into two categories: reprisals and self- 
defense.”* Reprisals are applicable in situations where a wrong has been 
committed against a state and it seeks redress by way of retaliation against 
the offender. Although a wrong must first occur before reprisal is 
permitted, the purpose of the reprisal is to prevent or deter future illegal 
acts.2> Self-defense is applicable when a threat is imminent and the state 
must act to prevent its occurrence.” Intervention is the means by which 
reprisals or self-defense may be implemented. The United States therefore 
relies for its legal justification for the protection of its citizens abroad upon 
the broad right of self-help found in customary law. This customary right is 
inherent in the sovereign status of every state and cannot be extinguished. 
Consequently, in those instances when the Security Council is unable to 
act, or the measures it takes are ineffective, the right of self-defense may be 
invoked, both individually and collectively. Because the threat is imminent, 


self-defense, not reprisal, is the appropriate self-help response available for 
the prevention of injury to citizens. Intervention, an otherwise clear 
violation of a state’s territorial integrity, is the means by which the right of 
self-defense is implemented. This theory recognizes that territorial integ- 
rity, while a fundamental precept of international law, is not an absolute 
norm. 


Under any legal theory justifying the use of force to protect 
nationals abroad, the intervention must be specifically limited to the 
accomplishment of the mission. Anything beyond the protection or evac- 
uation of a state’s nationals may tend to violate the political independence 
of the state from which those people are rescued.?’ 
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IV. DOMESTIC LAW AND REGULATIONS 


Having examined the international legal right upon which the 
United States justifies nonpermissive NEO’s, we must next look to our 
domestic law for the authority to commit armed forces abroad. 


A. The Constitution 


The Constitution of the United States provides that “The executive 
Power shall be vested in a President of the United States.”28 Further, the 
President “shall be commander in Chief of the Army and Navy of the 
United States” and the militia when called into national service.2? The 
Constitution gives Congress, on the other hand, certain specifically enu- 
merated legislative powers including the power to “provide for the 
common Defence,” “To declare War,” “To raise and support Armies,” and 
“To provide and maintain a Navy.”%° 


There has been much debate concerning the limits of Presidential 
authority in committing armed forces abroad. Some see a broad executive 
authority which includes the duty to protect our citizens, an authority 
derived from the Constitution which cannot be abrogated nor diminished 
by Congress.31 Others argue that the President may not make a unilateral 
decision to commit armed forces to hostilities except in cases of sudden 


attack. A sudden attack leaves no pause for deliberation; whereas, a rescue 
operation involves emerging crises or other predictable situations in which 
congressional contemplation is possible. Arguably, therefore, the authority 
to act short of sudden attack devolves back to Congress. Once the decision 
to act has been ratified by Congress, the President may then execute the 
action.>2 


B. Statutory Considerations 


Passage of the War Powers Resolution in 1973*? (over the Presi- 
dent’s veto) did little to resolve the fundamental questions concerning 
which branch has paramount authority to commit forces abroad. In fact, 
section 8(d)(1) of the Resolution provides that nothing therein is intended 
to alter the constitutional authority of the Congress or of the President. An 
early Senate version of the Resolution explicitly authorized the President 
to use military force to “protect while evacuating” American citizens and 
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nationals.» This language was deleted in the final version, suggesting that 
Congress specifically intended to deny the President rescue authority.* 


The War Powers Resolution requires the President to make a 
report to the Congress within 48 hours if U.S. armed forces are introduced, 
absent a declaration of war, in any one of the three following circum- 
stances: (1) into hostilities or situations where imminent involvement in 
hostilities is clearly indicated; (2) into the territory, airspace or waters of a 
foreign nation while equipped for combat, except for deployments relating 
solely to supply, replacement, repair, or training of such forces; or, (3) in 
numbers which substantially enlarge U.S. armed forces equipped for 
combat already located in a foreign nation.*© 


The report must be submitted to the Speaker of the House and the 
President pro tempore of the Senate setting forth the circumstances 
requiring introduction of U.S. forces, the authority to do so, and the 
estimated scope and duration of the hostilities or involvement.>” In 
addition, the President must provide other information as requested by 
Congress.*8 The reporting requirement is continuous; the President must 
report to Congress at least once every six months.*? 


By the sixtieth day after the report, U.S. forces must be removed 
absent a declaration of war or other authorization for such use of U.S. 
armed forces.*° The 60-day period may be extended another 30 days upon 
certification by the President that unavoidable military necessity respecting 
the safety of the forces requires the additional time.* At any time that U.S. 
armed forces are engaged in hostilities outside the United States, its 
possessions, and territories without a declaration of war or specific 
Statutory authorization, such forces must be removed if the Congress so 
directs by concurrent resolution.*2 


The decision to submit a report consistent with the War Powers 
Resolution will be made at the National Command Authority level. 
Operational lawyers at the combatant or component command levels will 
be expected to serve as facilitators for all reports, including follow-on 
reports, as directed by higher authority. 


C. The U.S. Regulatory Scheme 


From the constitutional premises and statutory requirements, we 
next must examine the regulatory scheme behind NEO’s. Executive Order 
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12,656 fixes primary responsibility for the protection of U.S. citizens 
abroad upon the Secretary of State.** The Secretary of Defense has a 
supporting role in advising and assisting the Secretary of State and the 
heads of other Federal departments in “planning for the protection, 
evacuation, and repatriation of United States citizens in threatened areas 
overseas.” 


Department of Defense Directive 3025.14 of 5 November 1990 
establishes policies and procedures for the protection and evacuation of 
U.S. citizens and designated aliens in danger areas abroad and assigns 
responsibilities within the Department of Defense for NEO planning and 
implementation. As reflected in the directive, there are three Department 
of State (DoS) policy objectives in implementing evacuation decisions: to 
protect U.S. citizens abroad; to reduce to a minimum the number of U.S. 
citizens at risk; and to reduce to a minimum the number of U.S. citizens in 


combat areas so as not to impair the combat effectiveness of military 
forces. 


The Chief of Diplomatic Mission or Principal Officer of the 
Department of State is the lead Federal official for the protection and 
evacuation of all U.S. noncombatants, including DoD dependents, except 
for Defense Attache Systems personnel and Defense Intelligence Agency 
Liaison Offices. The Department of the Army is the DoD executive agent 
for repatriation of DoD noncombatants. When requested, the Army must 
also provide repatriation services to non-DoD personnel.*© Oversight 
responsibility for NEO’s is conducted through the Washington Liaison 
Group (WLG). The WLG is an interagency monitoring body established 
and chaired by the DoS. Its function is to ensure coordination by 
appropriate U.S. Government agencies at the national level for all 
noncombatant emergency evacuation planning and implementation. The 
WLG also coordinates with regional liaison groups to ensure in-country 
support of the noncombatant emergency and evacuation plan.*? Regional 
Liaison Groups (RLG’s) are also established by the DoS and have DoD 
representation. Within their regions, RLG’s provide advice and guidance 
to diplomatic and consular posts and military commands by providing 
liaison between such posts and the WLG. They assist in planning for 
evacuation and protection of U.S. citizens and certain aliens in case of 
emergency, review and approve emergency evacuation plans, and forward 
the approved plans to the DoS for review and distribution.“ 


Within the DoD, the Assistant Secretary of Defense for Force 
Management and Personnel serves as the NEO coordinator and appoints 
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the department’s representative to the WLG.*? The Under Secretary of 
Defense for Policy is charged with the responsibility of working with the 
DoS on NEO policy matters, including assessing political-military implica- 
tions of an evacuation order and determining potential danger areas which 
might necessitate a rescue operation.~° 


The Chairman, Joint Chiefs of Staff coordinates the deployment 
and employment of U.S. forces in support of noncombatant operations and 
monitors the unified and specified commands, as well as the military 
services’ participation, in the protection and evacuation of noncomba- 
tants.51 Commanders in Chief of the unified and specified commands are 
charged with preparing and maintaining plans for assisting the DoS in 
protecting and evacuating U.S. noncombatants abroad. In addition, they 
must cooperate with the Chiefs of Diplomatic Missions in preparing 
consular and Embassy emergency action and evacuation plans and appoint 
the military members to the RLG’s. All plans are to be reviewed annually 
and periodically evaluated for procedures and effectiveness.°2 


V. PLANNING CONSIDERATIONS 


The operational judge advocate must be included in all phases of 
the planning process for a NEO. This includes an on-going appraisal of 
message traffic. All operations plans and orders should be periodically 
reviewed to ensure compliance with international and domestic law. 
Because each NEO will present its own unique problems, the operational 
judge advocate must be acquainted with the political situation in those 
States within his command’s area of responsibility. The RLG’s will serve as 
an excellent source for this information. Invariably, rescue operations will 
arise On short notice. For this reason, flexibility is essential. To avoid the 
confusion such crises can generate, the judge advocate must try and 
anticipate problems before they occur. What follows are some fairly typical 
issues which may need to be addressed in conjunction with a NEO. 


A. Hostilities 


Because of the uncertainty inherent in NEO’s, the possibility of 
hostile action must be anticipated. Even in those situations where the host 
government permits the introduction of U.S. forces into its territory (a 
“permissive” NEO), the fact that an evacuation is deemed necessary 
suggests the likelihood that hostilities will exist in the area of operations. 
This gives rise to questions concerning the applicability of the law of armed 
conflict. 


United States policy is to comply with the law of armed conflict in 
the conduct of military operations and related activities involving hostili- 
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ties, however those conflicts are characterized.*? A NEO is conducted for 
the limited purpose of evacuating or protecting U.S. nationals and, often, 
designated third country nationals. Among the law of armed conflict issues 
which may surface are those relating to prisoners of war. 


During the Grenada intervention (Operation Urgent Fury), justified 
in part as an evacuation operation, members of the Grenadan People’s 
Revolutionary Army, as well as some Cuban nationals, were captured by 
U.S. forces. This raised questions whether the Geneva Conventions of 
1949°4 were applicable and, if so, the status of the captured personnel. The 
applicability of the Geneva Conventions depended upon whether a state of 
hostilities existed. Common article 2 of the Conventions provides that “the 
present Convention{s] shall apply to all cases of declared war or of any 
other armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by one of 
them.” The phrase “any other armed conflict which may arise” is expansive 
to ensure that the humanitarian protections afforded by the Conventions 
are applicable in cases short of declared war.°> In a memorandum to the 
Vice Chief of Staff of the Army on November 4, 1983, the Army’s Judge 
Advocate General concluded that hostilities did exist in Grenada and that 
the Geneva Conventions of 1949 therefore applied. Persons captured and 
detained who fell within the prisoner of war definition of the Third 


Convention were entitled to the status and protection provided by the 
treaty until their release or repatriation.*° 


During the planning stages of a NEO, judge advocates must also be 
sensitive to issues concerning the captivity and ultimate release of any 
prisoners taken. This can be a particularly volatile issue in an environment 
where the host country is engaged in a civil war. In a nonpermissive NEO, 
host government forces or rebel factions may try to prevent the evacuation. 
This may result in a situation where prisoners from both sides are taken. 
Should this happen, it may be necessary to segregate the prisoners for their 
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protection.*’ In addition, at the conclusion of the NEO, a decision must be 
made with respect to the prisoners’ repatriation.°* The host government 
may demand the extradition, rather than the repatriation, of rebel POW’s 
on grounds that they are criminals; however, extradition may be tanta- 
mount to a death sentence. Given the political nature of a NEO, it will 
probably be necessary to reserve questions of prisoner release for our 
civilian authorities. This will require DoS and DoD coordination during 
the planning stages. 


There are two sides to the hostilities coin. One side recognizes a 
state of hostilities for purposes of triggering the humanitarian provisions of 
treaty law as discussed above. Do we also recognize that hostilities exist for 
purposes of our own domestic law? In the military justice system, a state of 
war or hostilities takes on special importance. Certain offenses under the 
Uniform Code of Military Justice*? can occur only during a time of war.© 
Other offenses are punishable by death only during a time of war! and, for 
other offenses, a time of war serves as an aggravating factor.®* The Manual 
for Courts-Martial® defines “time of war” as “ .. . a period of war declared 
by Congress or the factual determination by the President that the 
existence of hostilities warrants a finding that time of war exists.”®* Seldom, 
if ever, will a NEO rise to a level such that Congress will declare war or the 
President will make a factual determination that war exists. Indeed, such a 
determination would normally be inconsistent with any reports sent to 
Congress. Operational judge advocates must be aware of the authorities 
flowing from war or hostility determinations when advising their com- 
manders on military justice matters occurring in the course of a NEO. 


B. Overflight and Safe Havens 


The planned means of inserting the military forces and evacuating 
noncombatants is a function of the available vehicles and the geography of 
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the evacuation site.©> With the notion of a NEO being one of a swift 
insertion, evacuation, and withdrawal,® great reliance will be placed on the 
use of aircraft to accomplish the mission. Depending upon the location of 


the host country, it may be necessary to seek overflight rights from third 
States. 


Every nation has complete sovereignty over its national airspace. 
This includes the airspace above its land mass and internal waters, its 
territorial sea, and, in the case of an archipelagic nation, its archipelagic 
waters.®” All nations, unless party to an agreement to the contrary, have 
complete discretion in regulating or prohibiting flights within their national 
airspace except for overflight of international straits and archipelagic sea 
lanes.® 


The Chiefs of Diplomatic Missions, under the guidance of the 
Secretary of State and in cooperation with the appropriate unified 
commander, are responsible for preparing and maintaining evacuation 
plans. The Regional Liaison Groups are established as necessary to 
assure coordination of emergency and evacuation planning between the 
DoS and DoD for their areas of responsibility.”° An important aspect in the 
planning process is to ensure that the necessary clearances are obtained 
from third states for overflight in both the entry and exit phases of the 
NEO. 


A related issue to overflight rights concerns the designation of safe 


havens. Safe havens are defined as: 


Designated area(s) to which noncombatants under the U.S. 
Government’s responsibility may be evacuated during an 
emergency. A location within or outside the United States to 
which noncombatants are authorized to travel for the pur- 
pose of temporarily remaining there until they are autho- 
rized to return to the location from which evacuated, or until 
they are authorized to travel to their final destination.” 


Safe havens are normally designated by the DoS, in coordination with the 
DoD.”? As with overflight clearances, the operational judge advocate 
should review all plans to ensure that the proper authorizations for safe 
havens have been obtained and remain valid. 





FMF 8-1, supra note 11, at para. 7203(a)(4). 

Id., para. 7203(g). ; 

U.S. Navy Dep’t, Naval Warfare Publication 9, Rev. A (NWP 9), The Commander's 
Handbook on the Law of Naval Operations/FMFM 1-10, para. 2.5.1 [hereinafter NWP 
9). 

Id. 

“State-Defense Statement on Protection and Evacuation of U.S. Citizens and Certain 
Designated Aliens Abroad (“Joint Statement”),” A-1395, July 18, 1980, Section II, 
C-1; Section II, E-1; and Section II, F-1 and F-2. 

Id., § 5.B & DoD Dir. 3025.14, supra note 10, at encl. 2, para. 7. 

DoD Dir. 3025.14, supra note 10, at encl. 2, para. 9. 
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C. Asylum and Temporary Refuge 


During a NEO, judge advocates can expect asylum and refuge issues 
to arise. Asylum is defined as: “Protection and sanctuary granied by the 
United States Government within its territorial jurisdiction or on the high 
seas to a foreign national who applies for such protection because of 
persecution or fear of persecution on account of race, religion, nationality, 
membership in a particular social group, or political opinion.” 7’? Foreign 
nationals who seek asylum at a DoD installation or vessel within U.S. 
territorial jurisdiction or on the high seas shall be given a full opportunity 
to have their requests considered on their merits.74 Such persons must be 
afforded every reasonable care and protection possible and may be 
surrendered to foreign jurisdiction only at the personal direction of the 
Secretary of the military department or the Director of the defense agency 
concerned.”* A report must be submitted immediately by the DoD 
component commander, via the chain of command, to the military 
department concerned or to the Assistant Secretary of Defense for 
International Security Affairs.”° Political asylum issues may arise ina NEO 
when U.S. ships are positioned outside the territorial sea of the host 
country. Foreign nationals who manage to navigate to reach these vessels 
and request asylum must be received on board. 


General U.S. policy is not to grant political asylum at its units or 
installations within the territorial jurisdiction of a foreign country to 
nationals of the country or nationals of a third state.””7 Commanders of U.S. 
warships, military aircraft, and military installations in territories under 
foreign jurisdiction (including foreign territorial seas, archipelagic waters, 
internal waters, ports, territories, and possessions) are not authorized to 
receive on board foreign nationals seeking asylum. Rather, these persons 
should be referred to the American Embassy or nearest U.S. Consulate in 
the country, foreign territory, or foreign possession involved, for any 
assistance in coordinating a request for asylum with the host government 
insofar as practicable.”* In most instances during a NEO, the U.S. 
Ambassador or other State Department official will be working closely with 
the force commander during the evacuation. Asylum requests should be 
referred to that official. 


More difficult problems will arise with respect to those seeking 
temporary refuge. Temporary refuge is defined as: 


Protection afforded for humanitarian reasons to a foreign 
national in a Department of Defense shore installation, 





DoD Dir. 2000.11, Procedures for Handling Requests for Political Asylum and 
Temporary Refuge §II.A (Mar. 3, 1972) [hereinafter DoD Dir. 2000.11]. 

Id. at § I1.A.2. 

Id. at § IV.A.1. 

Id. at § IV.A.2. 

Id. at § 11.A.3. 

NWP 9, supra note 67, at para. 3.3.2. 
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facility, or military vessel within the territorial jurisdiction of 
a foreign nation or on the high seas, under conditions of 
urgency in order to secure the life or safety of that person 
against imminent danger, such as pursuit by a mob.’”? 


United States policy is to grant temporary refuge in a foreign country to 
nationals of that country and nationals of a third state and on the high seas 
to the nationals of any country.®° United States personnel must neither 
directly nor indirectly invite persons to seek temporary refuge.*! Tempo- 
rary refuge should be terminated when the period of active danger is 
ended; however, the decision to terminate protection will not be made by 
the commander. Once temporary refuge has been granted, protection may 
be terminated only when directed by the Service Secretary or higher 
authority.®? As with political asylum requests, an immediate report must be 
submitted to the appropriate officials through the chain of command.** 


D. Use of Force and Rules of Engagement (ROE) 


The limited military objectives in NEO’s are to seize and hold 
evacuation sites long enough to permit the conduct of the evacuation. 
Emphasis is on rapid insertion, with the minimal force necessary, followed 
by rapid withdrawal when noncombatants have been safely evacuated. The 
ROE will tend to restrict the use of military force to self-defense and that 
necessary to protect the lives of the noncombatants. Once the initial 
insertion of force takes place, NEO’s become essentially defensive in 
nature.54 


The NEO commander will probably be faced with an uncertain 
threat, particularly in situations where the host country is undergoing an 
internal upheaval. The nature of such an occurrence precludes any precise 
definition of hostile forces or enemy order of battle.8> Host country or 
guerrilla elements may appear and actively engage and disrupt friendly 
forces. The populace of the host country may seek evacuation for 
themselves or try and prevent the operation, thus necessitating some 
measures of crowd control.®* Within this potentially confusing environ- 
ment, carefully crafted ROE must be promulgated. The NEO commander 
and his subordinates will need to become thoroughly familiar with every 
aspect of the ROE for this reason. 


The standing ROE as promulgated by the appropriate unified 
command will form the basis for the scenario-specific ROE during the 





79. DoD Dir. 2000.11, supra note 73, at § I.B. 
80. Jd at § IIB. 
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Id. at para. 3.3.4.1. 
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FMFM 8-1, supra note 11, at para. 7203(b). 
Id. at para. 7203(a)(6). 
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evacuation. Depending upon the nature of the threat anticipated, the ROE 
may need to be supplemented with additional authorities. These authori- 
ties may include the use of electronic countermeasures, the use of minimal 
force to target specific belligerent weapons systems, or the use of friendiy 
energized fire control radars in the direction of belligerent forces. In 
addition, the force commander may seek approval from higher authority to 
fire warning shots at demonstrators or employ similar measures propor- 
tional to the threat encountered. 


The possible use of riot control agents (RCA’s) will undoubtedly be 
addressed early on in the planning process. RCA’s are gases, liquids, and 
analogous substances widely used by governments for civil law enforcement 
purposes.®’ In all but the most unusual cases, their effects are transient and 
disappear within minutes after exposure.8® The United States does not 
consider the use of RCA’s in wartime to be prohibited by the 1925 Protocol 
for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare.8? However, the United 
States has renounced the first use of RCA’s in armed conflict except in 
defensive military modes to save lives. The use of RCA’s in armed 
conflict requires National Command Authority approval.% 


Employment of RCA’s in peacetime may be authorized by the 
Secretary of Defense or, in certain circumstances, by the commanders of 
the unified and specified commands. Examples of peacetime RCA use 
include: 


1. Civil disturbances and other law enforcement activities in the 
US., its territories and possessions. 


2. On U.S. bases, posts, embassy grounds, and installations 
overseas for protection and security purposes, including riot control. 


3. Off-base overseas for law enforcement purposes specifically 
authorized by the host government. 


4. Humanitarian evacuation operations involving U.S. or foreign 
nationals. 7 


In planning for possible use of RCA’s in a NEO, the operational judge 
advocate must determine both the setting for the use (armed conflict or 
peacetime) and the proper approval authority for such use. 





NWP 9, supra note 67, at para. 10.3.2.2. 
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E. Inspections and Searches of Evacuees 


Once the NEO has started, the force commander will have the 
responsibility of protecting the lives of the evacuees. This care will 
normally start at the evacuation sites where the evacuees are checked in. 
Landing force teams may be required to assist in the processing of the 
noncombatants. Evacuees should not be allowed to carry weapons; finite 
lift capabilities will require that personal baggage be kept to a minimum.%? 
To accomplish the mission, the NEO commander will probably direct that 
all evacuees and their luggage be inspected. This raises problems when the 
evacuees include foreign diplomatic personnel. 


The Vienna Convention on Diplomatic Relations™ provides that 
the archives and documents of the diplomatic mission shall be inviolable at 
any time and wherever they may be.* Diplomatic bags may not be opened 
or detained, but such bags must bear visible external marks of their 
character and may contain only diplomatic documents or articles intended 
for official use.% 


In addition to official correspondence, the person of a diplomatic 
agent is inviolable®’ as is his personal baggage which is normally exempt 
from inspection. Personal baggage may be inspected only if there are 
serious grounds for presuming that it contains articles not intended for 
Official mission use or for his own household. Such inspections must be 
conducted in the presence of the diplomatic agents or their representa- 


tive.” The immunities described here for diplomatic agents also extend to 
the members of their families.1© 


The operational judge advocate must coordinate with the DoS 
representative on the Regional Liaison Group with respect to the evacu- 
ation of foreign diplomats, their staffs, and families. Attention must be 
paid to the limitations on inspections of such persons. Similar concerns 
may also arise with respect to U.S. diplomats and the evacuation of their 
families. The NEO commander must be apprised of the requirements 
imposed by the Vienna Convention, and his processing teams must be 
briefed accordingly. 


F. Claims 


Combat operations in Grenada during Operation Urgent Fury took 
place between October 25 and 26, 1983. During the following year, 852 
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foreign claims were presented and 649 were paid a total of nearly two 
million dollars.1° A NEO will frequently result in damages which give rise 
to claims. The operational judge advocate must therefore be familiar with 
pertinent claims statutes, regulations, and procedures. 


The first step in investigating claims responsibilities is to determine 
if an agreement exists between the United States and the host country. In 
a permissive NEO, i.e., U.S. forces are allowed in the state for purposes of 
evacuating noncombatants, the host nation may assume liability for 
damages incurred. If an agreement does not exist, consideration should be 
given prior to the NEO to concluding one where the host nation assumes 
the obligation of paying all claims that result from any combat activity. 10 


Damages resulting from combat activities are generally not com- 
pensable. Combat activities are: “Activities resulting directly or indirectly 
from action by the enemy, or by the U.S. Armed Forces engaged in, or in 
immediate preparation for, impending armed conflict.” 1° If no agreement 
with the host nation exists, the claims adjudicating authority must deter- 
mine if the damage was incident to combat activity. If not, the applicability 
of the Foreign Claims Act (FCA) must be determined.’ 


The purpose of the FCA is to “promote and maintain friendly 
relations through the prompt settlement of meritorious claims” in foreign 
countries.1° The FCA covers damage to real or personal property as well 
as injury or death arising from noncombat activities of the armed forces.1% 
Claimants under the FCA must be inhabitants of the foreign country. 
Inhabitants are defined as persons, corporations, or other government or 
business entities whose usual place of abode or activity is in the foreign 
country.!© Foreign citizenship or legal domicile are not required; rather, it 
is a question of actual residence. United States citizens, if actually residing 
in the foreign country and not there merely as tourists, and U.S. Govern- 
ment employees or their dependents, may recover under the FCA.18 


DoD has assigned single-service responsibility for processing clainas 
in foreign countries under the FCA. The pertinent service regulations 
must be consulted for administrative procedures. In general, the FCA 
provides that the Secretary of the military department concerned, or his 
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designee, may appoint claims commissions composed of one or more 
officers or employees of the armed force to settle and pay claims against 
the United States in amounts up to $100,000.1?° 


An exception to the “combat exclusion” provisions of the FCA 
involves claims arising from an accident or malfunction of an aircraft of the 
United States, including its airborne ordnance, indirectly related to 
combat, and occurring while preparing for, going to, or returning from a 
combat mission.'!1 Given the heavy reliance on aircraft in the course of a 
NEO, the operational judge advocate must be sensitive to aircraft- related 


mishaps and be prepared to advise foreign claims commissions on this 
point. 


Regardless of whether the host country consents to the evacuation 
operation, the United States will seek to minimize adverse reaction by the 
local populace. The statutory prohibition on paying claims for combat- 
related damage may work at cross purposes with this goal. This difficulty 
can be resolved by either concluding an agreement in which the host 
country assumes responsibility for combat-related claims, an unlikely 
occurrence in a nonpermissive setting, or by following procedures similar 
to those adopted after Operation Urgent Fury. 


With no statutory basis to pay combat-related claims arising from 
Operation Urgent Fury, a policy decision was made to compensate 
Grenadan citizens for damages caused by U.S. forces. A Participating 
Agency Service Agreement (PASA) was entered into between the Agency 
for International Development (AID) and the U.S. Army Claims Service 
(USARCS). Under the agreement, the USARCS settled combat claims in 
Grenada using AID funds. Foreign Claims Commissions under the FCA 
had been appointed earlier to resolve non-combat-related claims arising 
out of the operation. A claims letter of instruction (LOI) was prepared 
under the authority of the PASA which established the procedures and 
requirements which the commissions were to use in resolving combat- 
related claims.!!2 The model used in Grenada may have utility in a NEO. 
If so, the operational judge advocate can expect to participate in the 
drafting and interpretation of an interagency agreement and LOI. 


Aside from foreign claims, U.S. military personnel and other 
government cmployees may, in appropriate cases, submit their own 
individual claims. A familiarity with the various claims statutes is necessary 
for proper resolution of these cases.1}3 Commanders will look to their 
judge advocates as knowledgeable sources for the proper disposition of all 
claims matters. 
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VI. CONCLUSION 


Noncombatant evacuation operations offer a variety of political and 
legal challenges for the military commander. The judge advocate plays an 
important role in all stages of the planning and execution phases of such 
operations. An understanding of the mission and the special problems each 
NEO presents is essential for the success of the mission. While preparing 
for all foreseeable contingencies, the judge advocate must also have the 
flexibility to respond to the dynamic and time-sensitive environment that so 
often characterize these operations. 
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SUFFERING THE SLINGS AND ARROWS OF 
THE PANAMA CANAL TREATIES 


Lieutenant Colonel Gregory M. Huckabee USA* 


I embrace these conditions. Let us have articles betwixt us. 
Only, thus far shall you answer: if you make your voyage upon 
her and give me directly to understand you have prevail’d, I am 
no further your enemy; she is not worth our debate... Your 
hand—a covenant! We will have these things set down by lawful 
counsel, and straight away for Britain, lest the bargain catch 
cold and starve.... 


Shakespeare, Cymbeline, Act I, Scene IV? 


The Panama Canal Treaties were ratified by the U.S. Senate on 
April 18, 1978. Events since then give us cause to question whether the 
Panama Canal bargain has “caught cold and starved.” Given the political 
instability still present in Panama even after the December 1989 invasion 
by U.S. armed forces and, in view of the Treaty requirement to transfer the 
Canal to that country by the year 2000, this article explores the option of 
abrogating the treaties rather than tolerating an unfriendly government’s 
control of such a strategic and important commercial waterway. The article 
will review the historic background and salient events leading up to the 
signing of the 1977 treaties, along with a contemporary analysis of major 
issues facing legislators. 


I. HISTORICAL BACKGROUND 


A. The Canal from Idea to Reality 


An understanding of the history and development of the Panama 
Canal is a prerequisite to any evaluation of U.S. alternatives regarding the 
pertinent treaties. The United States first expressed its interest in an 
isthmian canal in the Central American-Panamanian region in 1826 when 
the U.S. Senate passed a resolution asking the President to consider 
negotiating whatever treaties might be necessary to build a canal.? 
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Panama Canal Treaties 


Panama did not then exist as an independent country, but belonged 
to Colombia which was then known as New Granada. In 1846, the United 
States and New Granada entered into the Bidlack Treaty which provided 
for U.S. freedom of transit in the isthmus “upon any modes of communi- 
cation which may exist, or,...that may be hereafter constructed.” In 
return, the United States guaranteed “the perfect neutrality of the 
beforementioned isthmus.” This treaty was ratified by New Granada in 
1847 and by the Senate on June 3, 1848.3 


During this period, the United States was apprehensive that Great 
Britain would invade the Western Hemisphere, violating the Monroe 
Doctrine, and build its own canal. In an effort to head off yet a third war 
with England within 70 years, the United States and Britain entered into 
the Clayton-Bulwer Treaty on April 19, 1850. Under this treaty, both 
nations would cooperate in the construction of any isthmian canal, neither 
would fortify or seek to exercise exclusive control.‘ 


The prospect of a canal across the isthmus of Central America 
became a reality in 1876, when a concession to begin construction was 
given to Lucien N. B. Wyse. The concession was later transferred to 
Ferdinand de Lesseps, head of Compagnie du Canal Interoceanique. 
Actual digging of the canal did not begin until 1882 and ceased in 1889, 
when the French company went bankrupt, leaving only one-third of the 
cenal completed.* The chief engineer for the company, Phillipe Bunau- 


Varilla, collected a group of the original stockholders in an attempt to 
recoup their financial losses by purchasing the company’s remaining assets 
and construction rights, and then seeking another party who might be 
intercsted in buying out their concession.® 


After the Spanish-American War in 1898, tremendous pressure to 
construct a shorter oceanic route connecting the Atlantic and Pacific 
Oceans began to build, with the Navy becoming a strong proponent of this 
undertaking. In 1899, a special commission was appointed by President 
McKinley and authorized by Congress to study the proposal. Under the 
chairmanship of Rear Admiral John G. Walker, the Commission submitted 
its report to the President in 1900 recommending a canal be built through 
Nicaragua.’ 


Bunau-Varilla Ied a highly organized lobbying effort on the Con- 
gress to authorize an alternate route through what was then known as the 
Panama region of Colombia. Secretary of State John Hay and Colombia’s 
minister to the United States, Thomas Herran, entered into a treaty on 
behalf of their respective governments. The Hay-Herran Treaty provided 
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for the canal to be built through the Panama region with a canal zone width 
of ten kilometers, limitation of Colombian territorial sovereignty, a single 
payment of $10,000,000, and an annual lease payment of $250,000. 
Unfortunately, the treaty failed in the Colombian parliament where 
legislators deemed the money inadequate and the sovereignty limitation an 
affront.® 


When Colombia rebuffed the U.S. offer, Bunau-Varilla returned to 
Panama and began to plan a revolution. On November 3, 1903, a small 
number of Colombians residing in the Panama region, declared their 
independence from Colombia and seized control of government facilities 
in the port of Colon. The Colombian Government responded by sending 
troops to reinforce the garrison in Colon, but the U.S. gunboat Nashville 
appeared and prevented the landing of Colombian soldiers. Three days 
later, the United States recognized the new Republic of Panama. No less 
than twelve days after U.S. recognition, Bunau-Varilla had drafted a treaty, 
similar to the one rejected by the Colombian parliament, and signed the 
treaty on behalf of the Republic of Panama as its minister plenipotentiary.° 


When the new Republic of Panama finally had an opportunity to 
review what Bunau-Varilla had wrought, they threatened not to ratify the 
proposed treaty. In response, Bunau-Varilla cabled an attention-getting 
wire: “If the government does not think [it] possible to take this minimum 
but sufficient step, I do not wish to appear responsible for calamities which 


certainly will result from this situation, the most probable being the 
immediate suspension of [American] protection.” !° The new Panamanians 
were left without options. 


On November 11, 1903, unknown to the Panamanians, Secretary of 
State John Hay made a preemptive move in support of the local effort. He 
informed the American ambassador to Colombia that the United States 
did not think it desirable to permit the landing of Colombian troops on the 
isthmus as it “would precipitate civil war and disturb the free transit which 
we are pledged to protect”; second, that the independents had already 
been recognized as the Republic of Panama by the United States; and, 
third, that negotiations were already underway for a canal treaty similar to 
the one Colombia had rejected. Hence, a fait accompli had apparently 
been achieved on all fronts.?! 
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Panama Canal Treaties 


The new Republic of Panama ratified what became known as the 
Hay-Bunau-Varilla Treaty on December 2, 1903. Specifically, it gave the 
Unites States the right to build a canal and granted in perpetuity its use, 
occupation, and control of a ten-mile-wide (rather than the six-mile 
Colombian version) strip of land and all water needed for construction and 
use of the canal. The financial provisions in the Hay-Bunau-Varilla Treaty 
were identical to those contained in the U.S. offer to Colombia. 1? 


Included in the treaty was a provision granting the United States the 
exclusive right for the term of a century, to excavate, construct, operate, 
control, govern, and defend an isthmian canal. This right was renewable at 
the option of the United States for similar periods. Rights were also given 
for the building of a railroad, roads, telephone system, and telegraph 
lines.13 The ten-mile-wide strip of land granted under the treaty became 
known as the Canal Zone. The port of Colon on the Atlantic side and the 
port of Panama on the Pacific were not made part of the Canal Zone. 
Instead, they were to be considered neutral and provided protection by the 
United States as a concession to Colombia, in compliance with the Bidlack 
Treaty. In 1907, the canal project was turned over to Colonel George W. 
Goethals of the Army Corps of Engineers. At a cost of $352 million, the 
Panama Canal was completed and the first ship sailed through from 
ocean-to-ocean in August 1914.15 


Since 1920, two modifications have been made to the 1903 Treaty. 


The Hull-Alfaro Treaty of 1936, ratified by the Senate in 1939, limited the 
right of the United States to intervene in the domestic affairs of Panama, 
eliminated the right to expropriate more land for the canal, and raised the 
annual lease payment to $430,000. The second treaty modification, in 1955, 
raised the annual lease payment to $1,930,000. It did not grant the 
Panamanians’ request to receive a percentage of the tolls or any assistance 
in their efforts to obtain some degree of sovereignty over the Canal Zone.1¢ 


B. The Development of U.S. Relations with Panama 


As the decades passed, Panama grew to a nation of 1.7 million 
people. Today, at least one-third of Panama’s gross national product is 
derived from the Canal Zone. The Canal Zone itself provides over 20 
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percent of the jobs in Panama.’” Most of the national wealth has been held 
by forty influential families, nicknamed los Dorados, “the golden ones.” 
Over the years, most Panamanian leaders have been drawn from the ranks 
of the los Dorados. They were the small, wealthy elite, connected and 
established in both economical and political spheres of influence, as one is 
inherently related to the other in Panama. 


Dr. Arnulfo Arias was elected president of Panama for a third time 
in 1968. He had served earlier from 1940-41 and 1949-51, but both these 
terms ended prematurely by military coups. As in his first two administra- 
tions, he was deposed by yet another coup, this one led by Colonel Jose 
Pinella who became the provisional president and head of a military junta. 
After making the usual promises about new elections, Colonel Pinella 
gradually lost prominence and faded from the scene as the official leader 
of Panama.'® In the background, however, practical power went to one 
Lieutenant Colonel Omar Torrijos, who was appointed commander of the 
National Guard. 


When an attempt failed to oust Torrijos from his position in 1969, 
he came forward and seized control of the government. From then, until 
his death in a plane crash in 1981, he was the absolute dictator of Panama. 
Torrijos appointed his brother Moises to be ambassador to Spain, where he 
managed to amass a handsome fortune and become involved in drug 
smuggling. Another ambitious officer surfaced in Torrijos’s power group, 


the commander of the G-2 intelligence forces, Lieutenant Colonel Manuel 
Antonio Noriega. The Panama Canal, once described by Franklin D. 
Roosevelt as “this wonder of the world, greater than the Tower of Babel or 
the Pyramids,” gradually began to change from an asset to an explosive 
liability for the United States.2° 


Torrijos fell quickly in line with established Latin American prece- 
dent and economically drove his national economy into chaos.”! Finding a 
distraction for Panama’s mounting economic woes, Torrijos astutely sought 
to fan the flames of nationalism to his advantage. In 1964, riots broke out 
in Panama between Panamanians and U.S. armed forces when Panamani- 
ans sought to have their national flag flown in the Canal Zone. The clashes 
resulted in 24 Panamanians killed and more than 200 wounded. Four U.S. 
soldiers were killed and 85 wounded.”? Using the embers from this physical 
conflagration, Torrijos kept up a long tirade against the United States 
demanding an end to the 1903 Treaty. On June 26, 1967, President 
Johnson and Torrijos’s selected Panamanian President Robles announced 





17. P. Crane, Surrender in Panama: The Case Against the Treaty 56-57 (1978). 
18. Jd at 57-58. 

19. Id. 

20. OD. Freidel, Franklin D. Roosevelt: The Apprenticeship 139 (1952). 

21. Id 


22. W. Furlong & M. Scranton, The Dynamics of Foreign Policy-Making—The President, 
the Congress, and the Panama Canal Treaties 1 (1984). 
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that an agreement had been reached to create three new treaties to replace 
the 1903 Treaty, which was the source of so much dissatisfaction. 


Under the first treaty, the United States would relinquish control 
over the Canal by the year 2000. The second treaty involved the defense of 
the Canal and stated U.S. bases would remain in Panama permanently. 
The third treaty permitted the United States to construct a sea-level canal 
if it elected to do so. Immediate opposition erupted in the United States 
involving the sovereignty issue, defense provisions, Panamanian efficiency 
and ability to operate the Canal, the Communist threat in the area, and 
Panama’s history of political instability. Consequently, the treaties were 
never introduced in the U.S. Senate. The Panamanians viewed the treaties 
as unsatisfactory because of the continued presence of U.S. military bases 
and financial arrangements on Panama’s share of Canal tolls.2> Negotia- 
tions stagnated when U.S. foreign policymakers focused their attention on 
Vietnam. 


In March 1973, Torrijos renewed his bidding on the Canal issues 
through a carefully orchestrated meeting of the United Nations Security 
Council in Panama. A resolution was introduced recognizing Panama’s full 
sovereignty over all territory within Panamanian boundaries to include the 
Canal Zone. When our European allies supported the resolution with only 
Great Britain abstaining, the United States was forced to exercise its veto 
power.4 


With this near miss, President Nixon appointed veteran diplomat 
Ellsworth Bunker to enter into negotiations with Panama. To set the 
parameters of these negotiations, Secretary of State Kissinger and Pana- 
ma’s Foreign Minister Juan Antonio Tack, signed an eight-point declara- 
tion of basic negotiating principles. The most important provisions were: 1) 
the 1903 Treaty would be abrogated; 2) the Canal Zone, together with the 
Canal itself, would eventually be turned over to Panama; 3)Panama would 
immediately receive a share of the Canal tolls; 4) defense of the Canal 
would be a joint responsibility of the United States and Panama; and 5) 
both nations would cooperate in any projects to enlarge Canal capacity or 
to build a new canal.* Having set the objectives, negotiations dragged on 
for four years with Torrijos continually fanning anti-American sentiments 
with imperialistic and colonial rhetoric. 


It was left to the next Administration to bring these negotiations to 
some form of conclusion. The frame of negotiations having already been 
conceded by Presidents Johnson and Nixon, it was nevertheless a hard pill 
to swallow domestically. The issue of sovereignty and transfer of the Canal 
and Canal Zone gratis irritated many observers.6 





N.Y. Times, Nov. 7, 1967, at 34. 
Id. at 34-35. 
Id. 


“International friendships are not made on acts of charity: dependence is; friendships 
are not. I would give it as my opinion that the United States government means well. 
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The status of the Canal became an ideological as well as political 
conundrum. Two problems formed the underlying basis. First, upon the 
departure of U.S. control, the Panamanian government was thought to be 
unable to maintain or sustain longterm efficient operations of the Canal. If 
the experience related to the turnover of the transcontinental railroad to 
Panama and its subsequent marked deterioration serves as any guidepost, 
this fear seems legitimate. Second, faced with operational difficulties, 
would the United States be willing to accept entry into the former Canal 
Zone of Cuban or Soviet military/civil affairs forces, bases, or professional 
military advisors, as occurred to Nicaragua?2’ 


The issue given the greatest attention in the press was the economic 
question of transferring the value of property purchased by the United 
States in the Canal Zone to Panama. The purchase value of the military 
installations, defense costs, employee housing, and other related employee 
costs were valued by the State Department at approximately $1 billion, 
with a replacement value of $8 billion.28 President Carter was left with the 
problem of finding a solution. Unfortunately, Carter had little experience 
in foreign diplomacy and, worse, a naivete about the character of leader- 
ship with whom he was to conduct some of the nation’s most important 
business.? 


II. THE TREATIES OF 1977 


After fourteen years of negotiations, two treaties were finally 
negotiated and signed in September 1977. The first, simply called the 
Panama Canal Treaty, abrogated the Panama Canal Treaties of 1903, 1936, 
and 1955 in toto. It also provided that management and operation of the 
Canal would gradually be turned over to Panama with a final termination 
date of U.S. control on December 31, 1999. The Treaty further provided 
that protection and defense of the Canal would be the primary responsi- 
bility of the United States for the duration of the Treaty. Another provision 





But this is as much to say that if it means well it does well. Don Quixote meant well. 

But did he do as well as he meant?” Norman, supra note 11, at 14. 

Novak, What Are the Strategic Implications for the United States of the 1977 Panama 

Canal Treaties?, U.S. Army War College Paper (Mar. 31, 1989). 

Senate Comm. 

On February 1, 1978, in a nationally broadcast television and radio address on the 

Panama Canal Treaties, President Carter demonstrated how incorrectly he could 

misjudge an adversary as subsequent events would testify: 
Well, as you know, Panama and her people have been our historical allies and 
friends. The present leader of Panama has been in office for more than 9 
years, and he heads a stable government which has encouraged the develop- 
ment of free enterprise in Panama. Democratic elections will be held this 
August to choose members of the Panamanian Assembly, who will in turn 
elect a President and Vice President by majority vote. In the past, regimes 
have changed in Panama, but for 75 years, no Panamanian government has 
ever wanted to close the Canal. 

Carter, Panama Canal Treaties: Address to the Nation, 14 Weekly Comp. Pres. Doc. 262 

(1978). 
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transferred the Canal and all right, title, and interest the United States 
possessed with respect to all real property, including nonremovable 
improvements to Panama.*° 


The second treaty, called the Treaty Concerning the Permanent 
Neutrality and Operation of the Panama Canal, declared the waterway to 
be permanently neutral, as would be any canals yet to be built. The most 
difficult part of this compact was Article V which held that, after 
termination of the Panama Canal Treaty on December 31, 1999, only the 
Republic of Panama shall be authorized to operate and maintain military 
forces, defense sites, and military installations within Panama.*! The 
United States, however, was to continue to defend the Canal from external 
threats.32 After the Treaties’ signing in September 1977, they were sent to 
the U.S. Senate for its “advice and consent,” triggering one of the most 
protracted and torturous chapters in the history of the U.S. Senate.*? 


The history of the Senate’s consideration of treaties is not as 
adversarial as one might believe, given today’s relations in this area 
between the Executive and Congress’ upper house. Looking back over 200 
years, the Senate has rarely amended or changed presidentially recom- 
mended treaties, the last major exercise of this power occurring with its 
consideration of the World War I Versailles Treaty. The Senate has, 
however, using its constitutional prerogative under Article II, section 2, 


insisted On certain understandings, reservations, and/or clarifications. 
Nevertheless, the accepted practice has been for the Senate to approve 
treaties in their entirety without article-by-article consideration and vote. 
Procedurally, the Senate customarily waived consideration of the proposed 
treaty in piecemeal fashion by unanimous consent. In the ratification of the 
Panama Canal Treaties, however, the Senate deviated from this established 
custom.*4 





Senate Comm. on Foreign Relations, Senate Debate on the Panama Canal Treaties: A 
Compendium of Major Statements, Documents, Record Votes and Relevant Events, 96th 
Cong., 1st Sess. 348-464 (Feb. 1979) [hereinafter Compendium]. 

Id. 


Furlong, supra note 22, at 39. 


In sending the Treaties to the Senate, President Carter went on the media offensive: 
There are two treaties: one covering the rest of the century, and the other 
guaranteeing the safety, openness, and neutrality of the canal after the year 
1999, when Panama will be in charge of its operation. The most important 
reason—the only reason—to ratify the treaties is that they are in the highest 
national interest of the United States and will strengthen our position in the 
world. Our security interests will be stronger. Our trade opportunities will be 
improved. We can demonstrate that as a large and powerful country, we are 
able to deal fairly and honorably with a proud but smaller sovereign nation. 
We will honor our commitment to those engaged in world commerce that the 
Panama Canal wili be open and available by their ships at a reasonable and 
competitive cost—both now and in the future. 

Carter, supra note 29, at 258-59. 

34. Furlong, supra note 22, at 130. 
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Senator James Allen refused to waive consideration of the treaties 
by unanimous consent as had been the established Senate tradition. This 
procedural ploy required the Senate to consider the treaties article-by- 
article. Consequently, debate was to last for 38 days, to the exclusion of 
other pressing legislation and national business.*> 





124 Cong. Rec. 14, $1498 (daily ed. Feb. 8, 1978). Under Art. II, Sec. 2 of the U.S. 
Const., a treaty only becomes legally binding when the following sequence is 
completed: the treaty is submitted to the Senate and its advice and consent is given; it 
is submitted to the President who ratifies it; then the other party ratifies it according 
to its own legal processes; and finally, there is an official exchange and/or deposit of the 
respective ratifications. Furlong, supra note 22, at 128-29. 

Traditionally, the President submits a treaty to the Senate after it has been 
negotiated and signed. In its consideration of the proposed treaty, the Senate may do 
a number of things besides approving or disapproving it. If the Senate decides to 
approve the treaty as proposed, it must do so by a constitutional two-thirds majority. 
In today’s Senate, this means 67 senators must affirmatively vote for its passage. 
Anything less than 67 votes automatically defeats it. If the treaty is in genuine trouble, 
it is common for the Senate to indicate its dissatisfaction through inaction and 
postponement, rather than by a straight up or down vote, to give the President an 
opportunity to withdraw the treaty before its public demise. 


Another option the Senate employs when it is in basic agreement with a treaty, but 
has a number of objections to specific parts, is to pass resolutions of clarification, 
restriction, and to state officially for record its views during the “‘advise and consent” 
phase. This may be accomplished before the treaty comes to the floor by inclusion in 
the committee report recommending approval. The Senate may also elect to include in 
its treaty approval resolution language expressing its “understanding” or “‘interpreta- 
tion” of certain parts of the treaty. These do not have legal and binding effect unless 
they are included as reservations in the treaty resolution. Finally, the Senate can 
amend the treaty itself. In doing so, however, such action on its part will require 
renegotiations with the other party to the treaty unless it is willing to accept the 
legislated changes. 

The Senate approval process is fundamentally divided into two phases. The first 
involves consideration by a Senate committee, and the second is consideration on the 
floor of the Senate of the committee’s report. During committee consideration of the 
proposed treaty, suggested changes and any other recommendations, reservations, and 
clarifications the committee believes necessary to protect U.S. interests, are attached 
to the Resolution of Ratification of the Committee Report. If this occurs, and it is later 
adopted by the requisite two-thirds vote on the Senate floor, such changes modify the 
treaty. 

Fortunately, in committee consideration of the Panama Canal Treaties, recom- 
mendations, reservations, and clarifications were not attached to the resolution itself, 
but instead were included in the rest of the committee report. This action permitted a 
complete and open debate on the Senate floor of all the issues raised in the committee 
report without making them part of the Treaty resolution. 

After the committee has finalized its report, the treaty and the Committee report 
are placed on the executive calendar. Then, at its option, under Senate Rule 37, the 
Senate may transform itself into a Committee of the Whole to consider the treaty 
article-by-article. This process is customarily waived by a unanimous consent agree- 
ment eliminating this step, and moving on to the Senate’s consideration of the entire 
treaty. However, as earlier pointed out, thanks to Senator Allen’s failure to follow 
custom motivated by his desire to defeat the Treaties, the Committee of the Whole 
requirement was not waived. This was the first time the Senate had to suffer what 
promised to be an endurance contest in the Committee of the Whole since the Treaty 
of Versailles was defeated in 1920. 


73 





Panama Canal Treaties 


Sovereignty and all it implied, together with political jurisdiction 
over the Canal Zone and the Canal itself, were the key issues of contention 
in the Senate. Protagonists on each side focused on these seemingly 
unsolvable issues. Since negotiations began in 1964, U.S. negotiators had 
sought to soft-pedal these highly sensitive issues. From the Panamanian 
perspective, all other issues were subordinate to sovereignty. 


Treaty proponents took the approach that the United States had 
legal rights, but not sovereignty over, the Canal Zone; opponents argued 
that the United States owned the Canal Zone, like Alaska and other 
purchased territories. There was sufficient legal justification to demon- 
strate that sovereignty had been retained by Panama in the 1903 Treaty and 
that the United States had been granted use and control of the Zone acting 
as if the United States were sovereign.*® A narrow legalistic interpretation 
would indicate, in actuality, the United States retained no territorial 
sovereignty. There was no reference in the 1903 Treaty to sovereignty. In 
fact, the operative words used in Article II of the treaty were “the 
perpetual right to use, occupy, and control” the territory involved for the 
purpose of the canal.%” Article III of that same treaty “grants to the United 
States all the rights, power, and authority within the zone... which the 
United States would possess and exercise if it were sovereign... to the 
entire exclusion of the exercise by the Republic of Panama of any such 
sovereign rights, powers, or authority.”’>8 


Undaunted by such legal and diplomatic precedents, opponents 
argued the Canal could not be defended if the United States did not have 
sovereign power within the Zone. One opponent maintained: “If we are to 
retain the Canal, there cannot be any compromise on the issue of 
sovereignty .... We must not retain responsibility without authority.” 


With so much inflammatory rhetoric emanating from so many 
camps producing intense pressure On senators, attempting to consider the 
treaties on their merits with what was in the nation’s best interest at heart, 
the Senate resorted to a time honored tactic and left town. Nearly one-half 





The Senate later changed its rules so it would never again have to endure another 
Committee of the Whole ordeal. The experience left an indelible impression in the 
minds of senators that this was not the way to conduct treaty consideration. 

Id. at 130-31. 

D. Kitchel, The Truth About the Panama Canal (1978). 

Hunter, supra note 17 (emphasis added). In his February 1, 1978 address to the nation, 
President Carter took a strong position in this regard: 

I must repeat a very important point: We do not own the Canal Zone. We 

have never had sovereignty over it. We have only had the right to use it... 

From the beginning, we have made an annual payment to Panama to use their 

land. You do not pay rent on your own land. The Panama Canal Zone has 

always been Panamanian territory. The U.S. Supreme Court and previous 

American presidents have repeatedly acknowledged the sovereignty of Pan- 

ama over the Canal Zone. 

Carter, supra note 29, at 260-61. 


H. Baldwin, A New Treaty for Panama?, 4 AEI Def. Rev. 21-22, 30-31 (1977). 
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of the Senate went to Panama to see for themselves the Canal, the 
contiguous Zone, and the surrounding area of the country itself. They met 
with Panamanian officials, principally, now General Omar Torrijos, to 


learn firsthand what the issues were and how important the proposed 
treaties were to Panama. 


A second group of “fact finders” was lead by Senate Minority 
Leader Howard Baker. He seized the opportunity to engage Torrijos in yet 
another phase of treaty negotiations. After reporting to the General that 
both treaties were in trouble in the Senate, Senator Baker successfully 
negotiated a number of compromises that ultimately improved their 
chance of passage. The central focus of these compromises involved 
Torrijos’ agreement to a Statement of Understanding which was added to 
the Neutrality Treaty by amendment with an acceptance by Torrijos of its 
content, eliminating the necessity for further negotiations. For most 
senators who made the trip, especially Senator Robert Byrd, Senate 
Majority Leader, the trip to Panama “crystallized their support for the 
Treaties.” 4° 


Former chairmen of the Joint Chiefs of Staff, Admiral Thomas H. 
Moorer and General Maxwell Taylor, as well as former Chief of Naval 
Operations, Admiral Elmo R. Zumwalt, testified before the Senate 
Foreign Relation Committee that the Treaties would give the Cubans and 
Russians a political and military advantage over the status quo.*! In 
contrast, many active-duty personnel, to include the then-serving members 
of the Joint Chiefs of Staff, and especially those responsible for the defense 
of the Canal, argued the Treaties actually increased the Canal’s defensi- 
bility.4? Professional military scholars noted that all U.S. Navy ships, except 
aircraft carriers, can transit the Canal on the way to the Pacific or Atlantic 
Oceans, thus saving approximately 7 to 12 days’ steaming around the tip of 
South America.4* Nevertheless, none of the major U.S. war plans include 
use of the Canal. In view of its perceived vulnerabilities and limitations, the 
Canal is not considered strategically critical or vital to U.S. national 





40. S. Rep. No. 80, at 5-6 (1978). In the final analysis, most senators realized they were 
faced with a choice between the lesser of two evils. There was, in fact, a greater risk to 
the Canal if the treaties were not ratified. Alternatively, breaking the problem down to 
its lowest common denominator, Senator Sam Nunn, Chairman of the Armed Services 
Committee, observed: 
I believe that rejection of the treaties by the Senate is likely to cause serious 
consequences. These consequences include attempts to disrupt the canal. 
They include an expansion of US Forces in the Canal Zone. They include a 
substantial increase in defense spending with no increase in overall US power 
measured against our principal adversary. They include emergence of new 
opportunities for the Soviet Union and its Cuban henchman to fan the flames 
of anti-Americanism throughout Latin America and the Third World. 

Cong. Rec., S3614-3617 (daily ed. Mar. 14, 1978). 

Compendium, supra note 30. 

Furlong, supra note 22, at 132. 

Novak, supra note 27, at 13. 
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strategy.*4 The availability to U.S. forces in terms of base rights has been 
seen to be an aspect of more strategic importance than control of the 
Canal.** After 38 continuous days of debate and procedural gamesman- 
ship, the Resolution of Ratification was adopted 68-to-32, only 1 vote more 
than necessary to secure passage. *° 


III. PANAMA AFTER 1977; COPING WITH NORIEGA 


The required withdrawal of all U.S. military forces and installations 
by the year 2000 is the Achilles Heel in the Treaties. As one observer 
perceptively put it: “The essential purpose of foreign relations and national 
security is national survival. If placing a termination date on the right to 
defend the Canal would jeopardize the survival of the United States..., 
then both interests, foreign relations and national security, dictate the 
rejection of such a commitment.”47 


As Neville Chamberlain discovered in his negotiations and conces- 
sions to Adolf Hitler, what is important is not just settling the near-term 
problems but, with a degree of vision, devising an agreement which will 
stand the test of time. The President and the Congress had actual notice of 
Panama’s political instability when the House International Relations 
Committee in 1977 heard testimony from Dr. Winston Robles, Director of 
the Panamanian Commission for Human Rights. Aithough Dr. Robles 
clearly favored a new negotiated canal treaty, he opposed any agreement 





Id. 
Id. at 14. 


Compendium, supra note 30, at 495. On October 3, 1977, 51 members of the House of 
Representatives filed suit in Federal District Court seeking a judgment requiring the 
House to play a role in the disposal of U.S. property in Panama and the Canal Zone. 
Senators Helms, McClure, Hatch, and Thurmond, together with several congressmen 
and state attorney generals, filed a similar suit on October 13, 1977, claiming that Art. 
IV, Sec. 3 of the U.S. Const. required the House’s participation in the disposal of any 
U.S. property in Panama. 

After the U.S. District Court denied their request for injunctive relief, the denial 

was promptly affirmed, on April 6, 1978, in a 2-to-1 Circuit Court of Appeals decision 
holding U.S. property could be ceded by ratified treaty without direct House 
participation in the ratification process. The court observed that the House would have 
ample opportunity for input and participation later on during the implementation 
stage. The Supreme Court wisely refused to become involved in the constitutional 
altercation and declined to grant certiorari on May 15, 1978. Edwards v. Carter, 580 
F.2d 1055 (D.C. Cir. 1978), cert. denied, 436 U.S. 907 (1978). 
Kitchel, supra note 37, at 206-07. Four former Chiefs of Naval Operations, Admirals 
Robert B. Carney, Arleigh A. Burke, George W. Anderson, and Thomas H. Moorer 
(who also served as Chairman of the Joints Chiefs of Staff), wrote a letter dated June 
8, 1977, to President Carter warning him of such a major strategic weakness: 

Contrary to what we read about the declining strategic and economic value of 

the Canal, the truth is that this inter-oceanic waterway is important, if not 

more so, to the United States than ever. The Panama Canal enables the 

United States to transfer its naval forces and commercial units from ocean to 

ocean as the need arises. This capability is increasingly important now in view 

of the reduced size of the U.S. Atlantic and Pacific fleets. 

Id. at 168. 
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between the United States and the Torrijos regime: “This new treaty,” Dr. 
Robles testified, “does not solve the causes of conflict between the two 
countries. On the contrary, it adds a few new ones.... Among other 


things, it is going to condemn future generations of Panamanians to live 
under a dictatorship... .”48 


Nevertheless, the Treaties were passed and ratified complete with 
our Achilles Heel. General Torrijos’ death brought forth yet another 
military successor, General Manuel Antonio Noriega, who set out to outdo 
his predecessor in a number of specialized areas of opportunity. Noriega’s 
activities quickly caught the attention of the Senate Committee on 
Governmental Affairs’ Permanent Subcommittee on Investigations which 
examined charges which were emanating from Panama and elsewhere. As 
Senator Nunn observed in his June 28, 1988 investigative hearing opening 
remarks: “At issue, for one thing, is the creditability and reputation of the 
leader of a country that has played and continues to play a vitally important 
role in our nation’s national and economic security well-being.” 


Senator Roth zeroed in on the issue of the moment: 


It is no secret that for some years now that Panama has 
provided a secret and safe haven for the world’s wealthiest 
narcotics traffickers. Easy creation of corporations and strict 
bank secrecy laws guarantee protection and anonymity to 
money launderers. Panama is close to the United States and 
uses the American dollar which avoids the inconvenience of 
exchanging currency.°° 





Crane, supra note 17, at 55. Details of Torrijos’ human rights violations, together with 
his drug connections and governmental corruption, is provided in Dr. Gustave 
Anquizola’s annotated Violation of Human Rights and Civil Liberties in Panama, 
prepared for the Council for Inter-American Security (1977). 


Dnugs and Moneylaundering, 1988: Hearings Before the Perm. Subcomm. on Investiga- 
tions of the Senate Comm. on Governmental Affairs, 100th Cong., 2d Sess. 654, 1-2 
(1988). 

Id. at 4. The most persuasive testimony was provided by William P. Rosenblatt, 
Assistant Commissioner, Office of Enforcement, U.S. Customs Service, accompanied 
by Janet M. Guenther, Chief, Financial Investigations Division, also of the U.S. 
Customs Service. Their statistical information provided some very important insight 
into the nature of the Panamanian drug problem. 


[B]ecause of our special status as a border law enforcement agency, we find 
that investigations within the United States frequently require information 
obtainable only in foreign countries. As a consequence, we have 18 foreign 
offices to support these investigation efforts. The amount of money generated 
by drug trade staggers the imagination. Just to give you an idea of the dollars 
involved, consider the following. Columbian drug smugglers openly offered to 
pay off Columbia’s entire national debt in retum for amnesty from prosecu- 
tion and extradition. With such huge amounts of money being generated by 
these illegal enterprises, one of the major vulnerabilities of the criminal 
organization is the movement and handling of the narcodollars...Our 
investigations have disclosed that Panama is one of the countries in which 
drug smugglers currently launder their money. 
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Time, drugs, and money finally caught up with Noriega and, on 
February 4, 1988, he was indicted in Miami on twelve criminal charges 
involving racketeering, conspiracy, and cocaine trafficking. “Between 1981 
and 1986,” the indictment read, “Noriega used a business and military 
network to protect shipments of more than 4,400 pounds of cocaine to the 
United States.” During the same period, he allegedly took at least $4.6 
million in payoffs from drug traffickers and others to protect illegal 
activities in Panama.*? 


As the impact of such a morally bankrupt dictatorship began to sink 
in, pressure began to build to put Noriega on notice that his lawless 
leadership would not be tolerated by the United States. In response, on 
April 8, 1988, President Reagan issued Executive Order 12635, Prohibiting 
Certain Transactions With Respect to Panama under authority granted to 
him by the International Economic Powers Act and the National Emer- 
gencies Act.°? Through this process, President Reagan froze all U.S. 
payments to the Panamanian Government and, thus, to Noriega’s self-help 
defense fund. Considering the annual Canal lease payment, Panama’s 
share of the Canal’s transit tolls, local logistical support service payments, 
and aid programs, to mention only a few of the steady cash flow sources of 
capital in Panama, this was a major economic blow to Noriega. 





Id. at 37. Mr. Rosenblatt estimated that more than $46 billion had been laundered in 
Panama over the previous 6 years. Jd. at 38. 

51. J. Felton, United States Putting New Heat on Noreiga, 7 Cong. Q. Weekly Rep. 294 
(1988). 

Be. I, Ronald Reagan, President of the United States, find that the policies and 
actions in Panama of Manuel Antonio Noriega and Manuel Solis Palma 
constitute an unusual and extraordinary threat to the national security, 
foreign policy, and economy of the United States and hereby declare a 
national emergency to deal with that threat. 


Section 1. I hereby order blocked all property and interests in property of the 
Government of Panama that are in the United States, or that are or hereafter 
come within the possession or control of persons located within the United 
States.... 

Exec. Order No. 12,635, 24 Weekly Comp. Pres. Doc. 241-42, 442 (1988). 


A longtime opponent of the Treaties, President Reagan wanted to make 
sure Noriega got his message when he also ordered: 


Section 2.a. Any direct or indirect payments or transfers from the United 
States to the Noriega/Solis regime of funds, including currency, cash or coins 
of any nation, or of other financial investment assets or credits are prohibited. 
All transfers, or payments owed, to the Government of Panama shall be made 
into an account at the Federal Reserve Bank of New York, to be held for the 
benefit of the Panamanian people .... 


Extending the transaction prohibition beyond U.S. territorial jurisdiction 
to that of any U.S. citizen, he further ordered: 
Any direct or indirect payments or transfers to the Noreiga/Solis regime of 
funds, including currency, cash or coins of any nation, or of other financial or 
investment assets or credits, by any United States person located in the 
territory of Panama, or by any person organized under the laws of Panama 
and owned or controlled by a United States person, are prohibited. Jd. 
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After Noriega’s open interference with the elected Panamanian 
assembly and postponement of elections, President Reagan sent a letter to 
the Speaker of the House of Representatives and the President Pro Tem of 
the Senate reporting the Declaration of a National Emergency With 
Respect to Panama. The President wrote: “I have authorized these steps in 
response to the unusual and extraordinary threat posed by the actions of 
Manuel Antonio Noreiga and Solis Palma, to challenge the duly consti- 
tuted authorities of the Government of Panama.”°> 


IV. ANTICIPATING CHANGE IN VOLATILE POLITICAL 
ENVIRONMENTS 


Panama needs a new relationship with the United States based 
upon her past and evolving present. Unfortunately, the seeds of democracy 
have not yet taken root and have borne only scrub to date. Without a 
strong democratic heritage, Panama is destined to be ruled by those who 
can muster sufficient domestic strength to take her by force of arms and 
intimidation. Knowing her history, our leaders blithely trod in search of a 
scissors to cut her free without visualizing what possible sets of circum- 
stances would cause us to change our position on favoring a new treaty. 


Treaty negotiations involve preparing for worst case scenarios. This 
is sometimes referred to as “Alexander’s Question.” Simply stated, given a 


proposed course of action (in this case, the transfer of the Canal and its 
Zone to the government of Panama), what fresh data from anywhere would 
cause One to reverse their judgment that the Canal transfer should take 
place? After articulating those circumstances, protective language is 
designed into the treaty which will provide a mechanism for meeting a 
worst case scenario, or when the “bargain catches cold.”>4 


During the Nixon and Ford Administrations, Secretary of State 
Kissinger was considered to be a geopolitical genius. Nevertheless, he was 
a little shortsighted in negotiating specific principles to transfer the Canal 
without building in protections in the event it fell into the hands of a 
government unfriendly to the United States. His immediate concern was 
that “one choice for the United States would be to risk “a Vietnam-type 
situation” in which it had to use military force to protect its interests in the 
canal against resistance from Panama and most of Latin America.”*> He 
thought it preferable to work out an arrangement “in which our defense 





53. Id at 443. Even with these actions, Noreiga lasted almost like a cat with nine lives. One 
senior House Republican, who asked not to be named, complained that his colleagues 
and others were “utterly naive” in thinking that sanctions and other steps could force 
Noriega from power. He perceptively observed, “Sure, it would be nice if we could get 
rid of him, but who’s going to take his place? Will he be any better?” J. Felton & P. 
Towell, Panama Crisis: U.S. Embargo Move Slows; Canal Treaty a Potent Political Issue, 
46 Cong. Q. Weekly Rep. 559-60 (1988). 

54. R. Neustadt & E. May, Thinking in Time 152-53 (1986). 

55. W. Jordan, Panama Odyssey 296 (1984). 
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interests can be maintained for several decades, and thercby defuse the 
immediate situation.”°* With respect to the Canal, however, this type of 
arrangement is fatally deficient. 


The Canal is a strategic assct, but the only protection against future 
problems was an amendment to Article IV, which was called the first of two 
Leadership Amendments to the Neutrality Treaty. This amendment 
(Amendment 20), adopted by a Senate vote of 84-5, provided that the 
United States and Panama would each “defend the Canal against any 
threat to the regime of neutrality, and that each party would have the right 
to act against any aggression or threat directed against the Canal or against 
the peaceful transit of vessels through it.”*7 


While, on the surface, this appears to provide a Icgitimate basis for 
not only taking military action against Norciga if it appears his leadership 
poses a real threat to the Canal, which the President of the United States 
in 1988 had already stated on public record as maintaining, the second part 
to the Leadership Amendment serves to obfuscate this apparent legiti- 
macy. 


The amendment further stated that these provisions would 
not be interpreted as giving the United States a right of 
intervention in the internal affairs of Panama, and that any 
U.S. action would be directed at insuring the Canal remains 
open, secure, and accessible, and would never be directed 
against Panama’s territorial integrity or political indepen- 
dence.°8 


This second provision appears to deny us the defense of taking 
unilateral action against Norciga in an attempt to keep the Canal secure 
and operational. The difficulty lies in the fact Noriega’s governmental 
leadership was inextricably intertwined with the issue of Panama’s political 
independence. Specifically addressing the issue, the Justice Department, 
under then-President Carter, also clarified to the Senate that an American 
use of force under the Neutrality Treaty “would not be directed against the 
form or character or composition of the government of Panama or any 
other aspect of its political independence.’’°? 


With respect to Noriega, time was on our side. In the long view, 
however, time is running out. The Organization of American States 
Human Rights Commission issued a report on November 13, 1989, 
declaring the Panamanian government of General Manuel Antonio 
Noriega “devoid of constitutional legitimacy.” The report accused the 
Noreiga regime of denying the most basic political rights to the Panama- 





56. Id 
57. Compendium, supra note 30, at 365. 
58. Id 


59. Scheffer, Read the Treaty: U.S. Has Limited Rights in Panama, Army Times (Oct. 23, 
1989). 
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nian people by annulling May 1989’s general elections and by his “violent 
and disproportionate responses to the peaceful demonstrations organized 
by opposition groups.”©° 


While the United States ultimately took action against Noriega, we 
are still faced with the systemic problem of and proclivity for unstable 
governments in Panama. What can the United States do in 1999 if another 
Noreiga ascends to power? Finding no relief in either of the Panama Canal 
Treaties due to diplomatic myopia, we must look elsewhere for legitimate 
authority with which to take diplomatic action to retain U.S. armed forces 
and installations in Panama as our best guarantor of maintaining the 
efficiency and neutrality of Panama Canal operations. 


V. AN ALTERNATIVE TO ABROGATION 


In 1969, the United States participated in the United Nations 
Conference on the Law of Treaties, now known as the Vienna Convention 
on the Law of Treaties. Under Article 62, the United Nations Convention 
codified a recognized principle of international law, the doctrine of a 
“Fundamental Change in Circumstances” in treaty construction and 
enforcement. Specifically it provides: 


1. A fundamental change of circumstances which has oc- 
curred with regard to those existing at the time of the 
conclusion of a treaty, and which was not foreseen by the 
parties, may not be invoked as a ground for terminating or 
withdrawing from the treaty unless: (a) the existence of those 
circumstances constituted an essential basis of the consent of 
the parties to be bound by the treaty; and (b) the effect of the 
change is radically to transform the extent of the obligations 
still to be performed under the treaty.®! 


Our present predicament in Panama qualifies. When we entered 
into the Canal Treaties, the threshold assumption was that the Canal would 
always be run by a government friendly to the United States. In time of 
peace and war, there was thought to be an evolutionary partnership in the 
management and defense of the Canal by Panama and the United States. 
This meets the test of subparagraph (a). Further, President Reagan’s 
National Emergency Declaration and imposed sanctions meet the test of 
subparagraph (b). The only restrictions in application of this treaty 
construction and enforcement principle are found in paragraph 2. 


2. A fundamental change of circumstances may not be 
invoked as a ground for terminating or withdrawing from a 
treaty: (a) if the treaty establishes a boundary; or (b) if the 
fundamental change is the result of a breach by the party 





60. N.Y. Times, Nov. 14, 1989, at 13. 
61. 39 U.N. 27, Doc. A/CONF. (1969). 
62. Furlong, supra note 22, at 39. 
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invoking it either of any obligation under the treaty or of any 
other international obligation owed to any other party to the 
treaty.© 


Analysis reveals the leadership impact of Noreiga’s lawless conduct 
and that of his likely successors, given Panamanian political history, does 
not involve the issue of any boundary or breach by the United States of any 
treaty obligation. Therefore, there is no restriction on the use of this 
principle by the United States. 


The United States should not abrogate the Panama Canal Treaties. 
The political and diplomatic backlash from Latin America would probably 
serve to grant Noriega’s autocratic successors some degree of legitimacy 
against its North American godfather and have the opposite effect 
intended by the act of abrogation. In the alternative, the United States 
should apply the “Fundamental Change of Circumstances” principle in 
suspending execution of Article V of the Neutrality’s termination date 
requiring removal of all U.S. armed forces and installations by the year 
2000. 


Even though Noreiga has been removed from the current govern- 
mental scene, by way of illustration, the invocation of this United Nation’s 
recognized treaty principle could have been based on 1) Noreiga’s illegal 
seizure and control of the government of Panama in violation of its 
democratically constituted processes; 2) his international drug and corrup- 
tion misconduct; and 3) his demonstrated inability to properly maintain 
and operate the Canal based on prior Canal Zone responsibilities which 
have been transferred and found deficiently performed (e.g., the Canal 
Zone railroad). 


Authority for suspension of an operative provision of a treaty is also 
addressed by the Convention on the Law of Treaties: “If, under the 
foregoing paragraphs, a party may invoke a fundamental change of 
circumstances as a ground for terminating or withdrawing from a treaty it 
may also invoke the change as a ground for suspending operation of the 
treaty.” 


Historical precedent exists for such action by the United States. In 
1941, prior to the outbreak of World War II, President Roosevelt 
requested a legal opinion from then Acting Attorney General Biddle. The 
President inquired “as to whether, in view of the present dislocation of 
ocean-borne commerce due to war, and in view of the pressing need for 
tanker tonnage, the International Load Line Convention of 1930 must still 
be considered operative and binding on this Government.”® The Acting 
Attorney General responded on July 28, 1941, with the following opinion: 


Under these circumstances there is no doubt in my mind that 
the convention has ceased to be binding upon the United 





Id. 
Id. ; 
14 Dig. Int'l L. 484 (1970) (placing limits on seagoing tanker tonnage). 
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States. It is a well established principle of international law, 
rebus sic stantibus, that a treaty ceases to be binding when the 
basic conditions upon which it was founded have essentially 
changed. Suspension of the convention in such circum- 
stances is the unquestioned right of a state adversely affected 
by such essential change.© 


On August 9, 1941, President Roosevelt issued a proclamation for the 
duration of the present emergency suspending the International Load 
Lines Convention in Ports and Waters of the United States. And, on 
December 21, 1945, President Truman rescinded the proclamation.® 


If Panama’s political instability continues to pose a danger to the 
United States and the international commerce of the world community by 
the year 2000, invocation of the “Fundamental Change in Circumstances” 
doctrine can effectively be applied to Article V of the Neutrality Treaty, 
permitting continued presence of U.S. forces in Panama to protect and 
defend the most strategic waterway in the Western Hemisphere. The risk 
in this course of action outweighs the dangerous prospect of turning 
protective control over the Canal to a new international drug entrepreneur. 
Withdrawing forces, only to be forced to return to reestablish neutral 
operation and security for the Canal in the future, is an entirely foreseeable 
consequence if leaders like General Noreiga continue through undemo- 
cratic means to gain control of this isthmian country. 


Applying the doctrine of “fundamental change in circumstances” 
after U.S. armed forces have departed in the year 2000 presents a more 
difficult political challenge. To depart only to return when “the bargain 
catches cold,” because of the rise of yet another Noreiga-style of Panama- 
nian leadership, poses a more difficult change in foreign policy than 
retaining U.S. forces in Panama and invoking this doctrine prior to 
departure. Thus, security for the Canal and the Western Hemisphere could 
be stabilized and enhanced by the presence of these forces. 


VI. CONCLUSION 


The Carter Administration remained on the defensive and came 
closest to the greatest treaty fiasco since the Senate rejected the Treaty of 
Versailles. The Canal negotiations generated intense and sustained public 
interest including serving as a major campaign issue in the presidential 
elections of 1976. Four years later, the subject continued to haunt the 
American psyche and Ronald Reagan’s long-held stand against negotiating 
away the Panama Canal helped catapult him to the presidency.® The 
degree of interest in the Treaties was their symbolic value and nationalist 
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sentiments aroused by the Panama Canal itself.© The 1990’s will also see 
a continued national preoccupation with the Canal and an increasing 
interest in all of Latin America. 


While politics is the process by which laws are made, the public has 
a right to expect that only good laws, to include treaties, are made by our 
elected and appointed public servants. A good law and treaty is one which 
not only meets the needs of the moment, but also addresses foreseeable 
events. The public interest is not served in the short or long run by lack of 
vision in the drafting and passage of inherently defective laws and treaties, 
viewed as necessarily expedient by their promulgators. Our Panama Canal 
heritage is the making of our leaders who chose expediency over main- 
taining stability and hemispheric security.”° The challenge of the moment 
is to continue the public denunciation of corrupt and internationally 
criminal conduct pursued by Panama’s self-appointed leaders when they 
usurp political control by military and undemocratic means. Our support, 
for democratic reforms and respect for constitutionally elected civilian 
leadership, should be aggressively demonstrated through political and 
economic action taken from a multilateral Latin American approach. 


In support of this, the United States should invoke the principle of 
“fundamental change in circumstances” and suspend the portion of the 
Treaty removing U.S. armed forces from Panama by the year 2000 while 
adhering to all other Treaty provisions. Such action will promote stability 
in Panama, assist in the formation of a democratic constitutional founda- 
tion, and serve as a visible reminder that the forces of freedom will defend 
against assaults on human rights, internationally recognized criminal 
activity, and political corruption which transforms the hopes and dreams of 
a nation into a land of poverty, immorality, and despair. 





Id. 


In summing up the past acts of political leadership which have contributed to the Canal 
problems of the future, one legislator put it succinctly: 
But they are wrong. Their proposed remedy is no remedy at all; it is a form 
of temporary escapism that does not even work for ostriches. Peace only 
comes to the prepared and security only to the strong. In the real world, sack 
cloth and ashes are no substitute for a strong foreign policy and the moral and 
physical means of backing it up. 
Crane, supra note 17, at 114. 
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THE DECLINE AND FALL OF THE WAR 
POWERS RESOLUTION: 

WAGING WAR UNDER THE CONSTITUTION 
AFTER DESERT STORM 


Lieutenant Commander John W. Rolph, JAGC, USN* 


I. INTRODUCTION 


On August 2, 1990, Iraqi armed forces stormed across their borders 
and invaded the neighboring country of Kuwait. President Bush drew a 
“line in the sand”? against further Iraqi aggression by deploying approxi- 
mately 230,000 American armed combat troops to the desert of Saudi 
Arabia as a deterrent “shield.” In so doing, the President rekindled a long 
standing controversy with Congress concerning the proper exercise of war 
powers under the Constitution and how those powers are distributed 
between the executive and legislative branches. The President’s line in the 
sand sparked unprecedented reevaluation of the much maligned War 
Powers Resolution, and immediately redrew the line that has historically 
divided the President and Congress on the issue of who has the constitu- 
tional authority to wage war.* This article reevaluates the vitality of the 
Resolution after Operation Desert Storm.* Despite the minor war powers 





* Lieutenant Commander Rolph earned his B.A. at the University of Texas at 
El Paso in 1978 and his J.D. at Baylor University in 1981. He received his 
LL.M. from the Army Judge Advocate General’s School in 1991. He currently 
serves as an instructor in the International Law Division, The Judge Advocate 
General’s School, U.S. Army, Charlottesville, Virginia. 


1. This phrase was coined in a White House statement the President made on August 8, 
1990, announcing that he had deployed troops to Saudi Arabia as a deterrent against 
possible Iraqi aggression into Saudi Arabia. See Wash. Post, Aug. 9, 1990, at Al, col. 
1 


50 U.S.C. §$§ 1541-48) (1982 & Supp. IV 1986) [hereinafter Resolution]. 

For a general overview of the debate over the war powers issue, see Kaplan & Miller, 
A Tug Of War Over War Powers, Newsweek, Dec. 10, 1990, at 36; Will, Once Again, Ike 
Was Right, Newsweek, Jan. 14, 1991, at 60; Garrett & Bedard, Bush Strokes House, OKs 
War Powers Act, Wash. Times, Jan. 10, 1991, at A8, col. 1; Shogan, Gulf Confrontation 
Again Raises Issue Of Legal Basis for Committing U.S. Forces, L.A. Times, Sep. 19, 1990, 
at A6, col. 4; Marshall, Going To War Should Be A Shared Decision; The War Powers 
Resolution Should Be Revamped So Presidents Won't Bypass It, Newsday, Dec. 12, 1990, 
at 125; and Turner, War Powers And The Gulf Crisis, 12 L. & Nat’l Security Intell. Rep. 
1 (1990). 

The massive troop deployment to Saudi Arabia on August 8, 1990 was originally called 
“Operation Desert Shield” by the Bush Administration. On January 16, 1991, upon the 
commencement of offensive allied air attacks against targets in both Iraq and Kuwait, 
the President renamed the mission “Operation Desert Storm.” Wash. Post, Jan. 17, 
1991, at Al, col. 1. 
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concessions that Congress has wrested from the President since the 
Resolution’s enactment, the legislation has proven to be an abysmal failure 
overall. The Resolution’s political, constitutional, and procedural flaws 
have crippled it: the President openly ignores it; Congress is irresolute in 
asserting it; and the courts employ every conceivable tool of judicial 
abstention to avoid addressing it. Essentially, the Resolution has become a 
“dead letter.”> 


II. BACKGROUND AND HISTORY OF THE WAR POWERS 
RESOLUTION 


The Resolution was controversial from the outset. Drafted in the 
wake of the Vietnam War and the Watergate scandal, the Resolution was 
a congressional attempt to reassert legislative prerogatives as a hedge on 
what it perceived as an “imperial presidency.”® The Resolution’s passage 
over President Nixon’s veto in 1973 evidenced the combative relationship 
between the executive and legislative branches over distribution of the war 
powers.’ The Constitution expressly states that Congress shall be entrusted 
with the power “To declare War,” “To raise and support Armies,” “To 
provide and maintain a Navy,” and “To make all Laws which shall be 
necessary and proper for carrying into Execution the foregoing powers .. 
..’8 At the same time, however, the President is given a general grant of all 
executive powers and expressly designated as Commander-in-Chief over 
the Army and Navy of the United States.° This constitutional division of 
powers was expressly intended as an “invitation to struggle” over the 
exercise of the war powers by the coordinate political branches.?° It was 
also a mandate to the President and Congress to cooperate in matters 





Senator Daniel Patrick Moynihan (D. N.Y.) referred to the Resolution as a “dead 
letter,” claiming: ‘‘It gets you involved in a fruitless standoff between Congress and the 
White House.” Lewis, Sorting Out Legal War Concerning Real War, N.Y. Times, Nov. 
14, 1990, at A14, col. 2. 


See Ridgway, After The Imperial Presidency, 47 Md. L. Rev. 52, 52 (1987); and 
Schlesinger, The Constitution And Presidential Leadership, 47 Md. L. Rev. 54, 65 (1987). 
Exceptional majorities in both Houses of Congress voted to override Nixon’s veto. The 
Senate vote was 75 to 18 in favor of the override. 119 Cong. Rec. 36, 198 (1973). The 
House of Representatives vote was 284 to 135 in favor of the override. 119 Cong. Rec. 
36, 221 (1973). In a terse and unambiguous veto message delivered to Congress after 
the Resolution was passed, President Nixon clearly indicated his contempt for the 
legislation when he stated: “[t]he only way in which the Constitutional powers of a 
branch of the government can be altered is by amending the Constitution—and any 
attempt to make such alterations by legislation alone is clearly without force.” See 
President’s Veto of War Powers Resolution, 9 Weekly Comp. Pres. Doc. 1285-86 (Oct. 
24, 1973) and Note, The War Powers Resolution: A Tool For Balancing Power Through 
Negotiation, 70 Va. L. Rev. 1037, 1044 (1984). 

U.S. Const. art. I, § 8. 

U.S. Const. art. II, §§ 1, 2. 


See Robbins, The War Powers Resolution After Fifteen Years: A Reassessment, 10 Am. 
ULL. Rev. 141, 173 (1988). 
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involving foreign policy and the use of armed forces as a policy tool.!! The 
framers of the Constitution apparently intended by this separation of 
powers to ensure that a decision to wage war would not be made 
precipitously, and certainly not by a single individual. They sought to 
reserve to Congress the policy decision of whether the nation should go to 
war, while reserving for the President the power to deploy armed forces in 
response to a national emergency.’ Unfortunately, this division of war 
powers has evolved into an elusive “zone of twilight”? in which both the 
President and Congress have concurrent authority, but are unable to agree 
how it will be distributed and exercised. 


III. AN ATTEMPT TO DEFINE THE “ZONE OF TWILIGHT” 


The Resolution was enacted to give definition to the twilight zone 
of shared war power by implementing general rules aimed at making 





Id. 


This is perhaps best evinced by a change made to the original draft of the Constitution 
which, in delegating power to Congress under art. I, $8, substituted the words “declare 
war’ for what had previously read “make war.” Most researchers concur that this 
change was intended to recognize the President’s emergency power to respond to 
armed attacks against the United States, but to reserve to the legislature the decision 
to undertake an offensive war (i.e., to declare war as a tool of foreign policy). The 
Framers feared that the word ‘‘make” might be construed to mean “conduct,” and the 
change was apparently made to clarify the fact that “[t]he president can ‘make’ 
[conduct] those wars that the Congress, in determining policy, initiates.” See Will, 
supra note 3, at 60. There is no clear consensus on this matter, however, and persuasive 
authority exists for at least five separate interpretations as to the exact meaning of this 
change in relation to the distribution of the war powers. See Lofgren, War Making 
Under The Constitution: The Original Understanding, 81 Yale L.J 672, 694-95 (1972); 
Wald, The Future of the War Powers Resolution, 36 Stan. L. Rev. 1407, 1410 (1984); 
Rushkoff, A Defense of The War Powers Resolution, 93 Yale L.J 1330, 1340 (1984); 
Biden, The War Power At A Constitutional Impasse, 77 Geo. L.J 367, 374 (1988); Ely, 
Suppose Congress Wanted A War Powers Act That Worked, 88 Colum. L. Rev. 1379, 1387 
(1988); and Carter, The Constitutionality of the War Powers Resolution, 70 Va. L. Rev. 
101, at 108-09 (1984). 
The term “zone of twilight” was used by Justice Jackson in his concurring opinion in 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), in describing what he 
viewed as fluctuating levels of presidential power: 
When the President acts in the absence of either a congressional grant or 
denial of authority, he can only rely upon his own independent powers, but 
there is a zone of twilight in which he and Congress may have concurrent 
authority, or in which its distribution is uncertain. Therefore, congressional 
inertia, indifference, or quiescence may sometimes, at least as a practical 
matter, enable, if not invite, measures on independent presidential responsi- 
bility. In this area, any actual test of power is likely to depend on the 
imperatives of events and contemporary imponderables rather than on 
abstract theories of law. 


Id. at 635-38 (emphasis added). 
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Congress a full partner with the executive branch in matters regarding the 
deployment of armed forces for U.S. foreign policy and national security 
objectives:14 
It is the purpose of this joint resolution to fulfill the intent of 
the framers of the Constitution of the United States and 
insure that the collective judgment of both the Congress and 
the President will apply to the introduction of the United 
States Armed Forces into hostilities, or into situations where 
imminent involvement in hostilities is clearly indicated by the 
circumstances, and to the continued use of such forces in 
hostilities or in such situations. 


The legislation imposes various reporting’® and consultation?’ 
obligations on the President. It backs up these requirements with a 





See Franck, Rethinking War Powers: By Law Or By ‘Thaumaturgic Invocation’?, 83 Am. 
J. Int’l L. 766-67 (1989). See also Robbins, supra note 10, at 141. 

Resolution, supra note 2, at § 1541(a). 

Section 4(a) of the Resolution states that: 


[T]he President shall submit within 48 hours to the Speaker of the House of 
Representatives and to the President Pro Tempore of the Senate a report, in 
writing, setting forth: (a) the circumstances necessitating the introduction of 
United States Armed Forces; (b) the constitutional and legislative authority 
under which such introduction took place; and (c) the estimated scope and 
duration of the hostilities or involvement. In the absence of a declaration of 
war, this report must be submitted in any case in which United States Armed 
Forces are introduced: (1) into hostilities or into situations where imminent 
involvement in hostilities is clearly indicated by the circumstances; (2) into the 
territory, airspace or waters of a foreign nation, while equipped for combat, 
except for deployments which relate solely to supply, replacement, repair, or 
training of such forces; or (3) in numbers which substantially enlarge United 
States Armed Forces equipped for combat already located in a foreign nation. 
Resolution, supra note 2, at §§ 1543(a)(1)-(3). Section 4(b) is a catch-all provision 
requiring the President to “provide such other information as the Congress may 
request in the fulfillment of its constitutional responsibilities with respect to commit- 
ting the Nation to war and to the use of United States Armed Forces abroad.” Id. at 
§ 1543(b). Section 4(c) gives detailed instruction to the President for when reports 
shall be filed after armed forces have been introduced in a manner so as to trigger sec. 
4(a). 
[T]he President shall, so long as such Armed Forces continue to be engaged 
in such hostilities or situation, report to the Congress periodically on the 
status of such hostilities or situation as well as on the scope and duration of 
such hostilities or situation, but in no event shall he report to the Congress 
less often than once every six months. 
Id. at § 1543(c). 
Section (3) of the Resolution contains the consultative provisions, and requires: 


[t]he President in every possible instance to consult with Congress before 
introducing United States Armed Forces into hostilities or into situations 
where imminent involvement in hostilities is clearly indicated by the circum- 
stances, and after every such introduction shall consult regularly with the 
Congress until United States Armed Forces are no longer engaged in 
hostilities or have been removed from such situations. 

Id. at § 1542. 





NAVAL LAW REVIEW XL 


provision that allows Congress to force a troop withdrawal 60 to 90 days 
after the initial deployment.'* These provisions seek to put reins upon 
presidents who would act unilaterally on foreign policy matters involving 
deployment of U.S. armed forces. In practice, however, the Resolution has 
fallen far short of its intended goal and has proven unworkable. Debates 
over the exercise of war powers under the Resolution have become bogged 
down in procedural quagmires created by the legislation itself. Rarely, if 
ever, has dialogue between the political branches progressed to the point 
of full and frank discussion of the political wisdom of a foreign policy 
initiative being pursued with armed forces.!? Typically, presidents simply 
ignore the Resolution as an attempt to infringe on the Constitution’s 
deiineation of the executive and Commander-in-Chief powers. No presi- 
dent has ever formally recognized or accepted the constitutionality of the 
Resolution; the few attempts that have been made to comply with its terms 





18. The time limitations imposed by secs. 5(b) & S(c) are the heart of the congressional 
oversight mechanism in the Resolution, and are triggered by the reporting require- 
ments of sec. 4(a)(1). Section 5(b) states that: 


[within sixty calendar days after a report is Submitted or is required to be 

submitted Pursuant to Section 4(a)(1), whichever is earlier, the President shall 

terminate any use of United States Armed Forces with respect to which such 

report was submitted (or required to be submitted) unless the Congress: (1) 

has declared war or has enacted a specific authorization for such use of 

United States Armed Forces, (2) has extended by law such sixty-day period, 

or (3) is Physically unable to meet as a result of an armed attack upon the 

United States. Such sixty-day period shall be extended for not more than an 

additional thirty days if the President determines and certifies to the Congress 

in writing that unavoidable military necessity respecting the safety of United 

States Armed Forces requires the continued use of such armed forces in the 

course of bringing about a prompt removal of such forces. 
Id. at § 1544(b). Taking into consideration the initial 48 hours the President is given to 
report under sec. 4(a), Jd. at $1543(a)(1), it is possible for the President to deploy 
armed forces for a total of 92 days before triggering sec. 5(b)’s mandatory withdrawal 
provisions by simply providing Congress the appropriate certification regarding 
“unavoidable military necessity” after 62 days have elapsed. The only available check 
to Congress in this regard comes from sec. 5(c). Section 5(c) states that, notwithstand- 
ing sec. 5(b), Congress may “‘at any time that United States Armed Forces are engaged 
in hostilities outside the territory of the United States . .. without a declaration of war 
or specific statutory authorization” direct by concurrent resolution that the President 
remove those forces. Jd. at §1544(c). The constitutionality of sec. 5(c)’s utilization of 
a concurrent resolution to force presidential action has been attacked as an unconsti- 
tutional legislative veto which violates the Presentment Clause of the Constitution. See 
infra note 62 and accompanying text. 
Senator Joseph R. Biden, Jr. (D. Del.), described this problem well when he stated 
that, in debates over the war powers issues, “...intcllectual energics needed for 
analysis of the national interest in [a war scenario] . . . [are] diverted . . . into frenzied 
arguments over Iegalisms [regarding the Resolution].” Biden, supra note 12, at 368-69. 
See also Franck, supra note 14, where the author states that one undesired result of the 
Resolution over its years of application has been that it has “enveloped forcign policy 
in a miasma of Icgalities, [transforming]... argument about the political wisdom of 
being involved in military encounters... into an arcane debate about the legality and 
constitutionality of various foreign policy initiatives.” Jd. at 770. 
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were perfunctory at best.?? Additionally, Congress has been reluctant to 
assert itself on war powers issues. Since its inception in 1973, Congress has 
invoked the Resolution only once in response to a president’s deployment 
of armed forces overseas; even then it was a compromise with the executive 
branch.2} Congressional “‘spinelessness” in the arena has done little to 





Presidential discontent with the Resolution is reflected in the few reports which have 
been submitted to Congress pursuant to its terms. In those letters, minimal reporting 
requirements have been met and each submission indicated that it was being made 
“consistent with” the Resolution rather than “pursuant to” or “in accordance with.” 
The slights appear intended to remind Congress that the constitutionality of the 
Resolution is not acknowledged by the executive branch. Carter, supra note 12, at 104 
n.17; see also Rushkoff, supra note 12, at 1332. President Bush, in submitting a letter 
to Congress on Aug. 9, 1990, advising them of the deployment of armed forces to Saudi 
Arabia in support of Operation Desert Shield, stated that the report was being made 
“consistent with the War Powers Resolution.” Letter from President George Bush to 
the Speaker of the House of Representatives and the President Pro Tempore of the 
Senate (Aug. 9, 1990). In a similar letter dated Nov. 16, 1990, the President notified 
Congress of massive additional troop and equipment deployments to Saudi Arabia 
which he had initiated on Nov. 8, 1990. In this letter, he made no reference at all to the 
Resolution. Instead, the President stated, “In the spirit of consultation and coopera- 
tion between our two branches of government and in the firm belief that working 
together as we have can best protect and advance the nation’s interests, 1 want to 
update you on these developments... .” Letter from President George Bush to the 
Speaker of the House of Representatives and the President Pro Tempore of the Senate 
(Nov. 16, 1990). Finally, in his letter to Congress informing them of the commence- 
ment of U.S. and allied combat operations against military targets in Iraq and Kuwait 
on Jan. 16, 1991, the President again stressed that he was making his report “‘consistent 
with the War Powers Resolution,” and not “in accordance with” or ‘“‘pursuant to” that 
legislation. Letter from President George Bush to the Speaker of the House of 
Representatives and the President Pro Tempore of the Senate (Jan. 18, 1991). 

The U.S. participation in the multinational peacekeeping mission in Lebanon in 1982 
and 1983 was the source of much war powers friction. President Reagan reported the 
deployment “consistent with” the Resolution (see supra note 20), but insisted that the 
operative provisions of the Resolution had not been triggered because “hostilities” did 
not actually exist, only a situation involving “random acts of violence”’ which were not 
targeting U.S. forces assigned to the mission. The President was able to avoid 
congressiona! oversight for over one year; but, when four Marines were killed and a 
number of others wounded during August and September of 1983, Congress became 
strident, and a vigorous debate ensued. When Congress threatened to invoke the 
Resolution’s oversight provisions, President Reagan struck a compromise over the 
issue rather than face additional scrutiny and pressure. This compromise between the 
executive and legislative branches allowed the American peacekeeping troops to 
remain in Lebanon for an additional 18 months. In return, Reagan specifically agreed 
to invoke the provisions of the Resolution, acknowledging that “hostilities” triggering 
the Resolution had become operative on Aug. 29, 1983. See Multinational Force in 
Lebanon Resolution, Pub. L. No. 98-119, 97 Stat. 805 (1983); see also Note, supra note 
7, at 1047. Many hailed the Lebanon war powers compromise as a “victory” for the 
Resolution. /d. In fact, the tortured logic and procedures employed in bringing about 
the compromise, along with the fact that Congress failed to initiate the Resolution’s 
provisions independently, indicate that the legislation once again failed to work in the 
manner intended. 
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reinforce this crumbling legislation,*? and it appears unlikely that the 
Resolution could ever be effectively used to halt the deployment of U.S. 
troops abroad.?3 


IV. FIVE FUNDAMENTAL FLAWS 


The legitimate turmoil over the constitutionality of the Resolution 
is sufficient basis for many scholars to question its utility.2* Generally 
speaking, the constitutional issues raised in the debate concern whether the 
Resolution usurps the President’s inherent power under Article II of the 
Constitution to determine when, where, and for how long armed forces will 





The point was made by Professor Ely who stated, “Congress’ proclivity to hide on 
issues of war and peace [is] legendary .. .. Undergirding the War Powers Resolution 
was a recognition that most members of Congress, left to their own initiative, would 
dodge decisions of war and peace.” Ely, supra note 12, at 1415; Professor Franck 
echoed this sentiment in an article he wrote, stating that, when Congress’ war powers 
ground rules had been violated, “Congress as a body has not notably risen to defend 
either its rules or its prerogatives . . . [Congress] has acquiesced, specifically or tacitly, 
in unilateral presidential initiatives [in the war powers arena].” Franck, supra note 14, 
at 767. It appears that the only effective mechanisms Congress has to enforce the 
Resoiution’s provisions are its powers over appropriations for war and its power to 
initiate impeachment proceedings against the President. Neither is a realistic option. 
Some wniters have suggested that the Resolution is a “paper tiger’ whose dormancy 
Congress views with indifference. ‘‘Legislators may actually like having it that way. If 
presidential strategy works, they applaud, if not, then they make political hay.” Kaplan 
& Miller, supra note 3, at 36. The argument that Congress demonstrates less resolve to 
invoke the Resolution’s provisions when the President’s deployment of armed forces 
has high public support appears substantiated. Congress, although handed a fait 
accompli, failed to raise much concern over the 1983 invasion of Grenada or the 1989 
invasion of Panama. Many believe the extensive public support for both of these 
deployments squclched those in Congress who might otherwise have complained. See 
Carter, supra note 12, at 106-07; and Tumulty, Bush Gets Solid Backing From Congress, 
L.A. Times, Aug. 9, 1990, at A8, col. 3. Upon the cessation of hostilities in Operation 
Desert Storm, President Bush’s public approval rating shot up to the highest level of 
any President in American history. USA Today conducted a poll on Mar. 28, 1991, 
which showed Bush to have a 91% public approval rating. Johnson, Poll: Bush Backed 
By Record 91%, USA Today, Apr. 1, 1991, col. 2. If this theory is credible, little 
criticism will be forthcoming from Congress on issues relating to the sharing of war 
powers in this conflict. 

Numerous writings thoroughly scrutinize the difficult constitutional issues that have 
rendered the Resolution virtually impotent. See Alstyne, The President's Powers as 
Commander-in-Chief Versus Congress’ War Power and Appropriations Power, 43 U. 
Miami L. Rev. 17, 47-59 (1988); Moore, Do We Have an Imperial Congress?, Id. at 139; 
Wald, supra note 12; Goldstein, The Failure of Constitutional Controls Over War Powers 
in the Nuclear Age: The Argument for a Constitutional Amendment, 40 Stan. L. Rev. 1543 
(1988); Glennon, The War Powers Resolution Ten Years Later: More Politics Than Law, 
78 Am. J. Int’l L. 571 (1984); Note, Realism, Liberalism, And The War Powers 
Resolution, 102 Harv. L. Rev. 637 (1989); Ely, supra note 12; Halperin, Lawful Wars, 
Foreign Pol'y 173 (Fall 1988); Glennon, The War Powers Resolution: Sad Record, 
Dismal Promise, 17 Loy. L.A.L. Rev. 657 (1984); Vance, Striking A Balance: Congress 
And The President Under The War Powers Resolution, 133 U. Pa. L. Rev. 79 (1984); 
Carter, supra note 12; and Ridgway, supra note 12. 
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be deployed.?° This complicated deadlock aside, a basic reason to challenge 
the Resolution exists: The Resolution simply does not work. Five proce- 
dural flaws central to the proper functioning of the Resolution account for 
its being circumvented or ignored with impunity by the executive branch. 
These procedural quagmires are so debilitating that Congress itself has 
acknowledged that the Resolution is unworkable and will remain so until 
significant corrective action is taken.2° Cosmetic repairs to this legislative 
jalopy cannot alter the fact that the Resolution is a “lemon.” The defective 
parts make repair efforts futile; it’s time to haul this heap to the junkyard. 


A. Section 2(c): Congressional Overstepping 


Section 2(c), located in the “Purpose and Policy” statement of the 
Resolution, attempts to delineate those circumstances under which the 
Constitution would permit the President to introduce armed forces in 
response to imminent or actual hostilities.2”? This section has been properly 
condemned because of its failure to recognize the President’s “emergency” 
powers inherent in his authority as Executive. These powers include: the 
power to protect or rescue imperiled American citizens abroad (e.g., 
against terrorist attacks or in hostage situations) and the power to forestall 
an imminent attack against the United States.28 This failure to recognize 
two circumstances where the President has unassailable authority to usc 
force illustrates the distorted view Congress has of its own authority in this 
area. Moreover, this section is written in prefatory language, more in the 
nature of a preamble than language intended to be a binding and exclusive 
listing of presidential authority.2? In failing to acknowledge those areas in 
which the President has clear constitutional authority to respond with 
force, the Resolution suffers a severe credibility gap and gives the 
appearance of congressional overstepping.*° Abraham D. Sofaecr, while 





See Miller, The President’s Power As Commander In Chief Versus Congress’ War Power 

And Appropriation Power, 43 U. Miami L. Rev. 17, 33 (1988). 

Biden, supra note 12. 

Section 2(c) reads: 
The constitutional powers of the President as Commandecr-in-Chief to 
introduce United States Armed Forces into hostilities, or into situations 
where imminent involvement in hostilities is clearly indicated by the circum- 
stances, are exercised only pursuant to: (1) a declaration of war, (2) specific 
statutory authorization, or (3) a national emergency created by attack upon 
the United States, its territories or possessions, or its armed forces. 

Resolution, supra note 2, at § 1541(c) (emphasis added). 

Biden, supra note 12, at 386; see also Ely, supra note 12, at 1392-95. 

Franck, supra note 14, at 772. 


[Had] 2(c) affirmed the President’s constitutional authority to rescue Amer- 
icans and to forestall attacks on the United States and its armed forces, it 
would be arguable that such presidential authorities to act abroad, though 
constitutionally derived, depend on the rationale of emergency and therefore 
are limited in time and scope .. . [and] the sixty-day clock could be defended 
as a mechanism to implement the principle that the President may respond to 
certain cmergencies [without the participation of Congress] but may not 
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serving as Legal Advisor for the Department of State, denounced this 
obvious defect in testimony before the Senate Foreign Relations Commit- 
tee: 


The list of circumstances in [S]ection 2(c) is clearly incom- 
plete .... [It] fails to include several types of situations in 
which the United States would clearly have the right under 
international law to use force and in which Presidents have 
used the armed forces without specific statutory authoriza- 
tion... . Specifically, [S]ection 2(c) omits, for example, the 
protection or rescue from attack, including terrorist attacks, 
of U.S. nationals in difficulty abroad; the protection of ships 
and aircraft of U.S. registry from lawful attack; responses to 
attacks on allied countries with which we may be participat- 
ing in collective military security arrangements or activities, 
even where such attacks may threaten the security of the 
United States or its armed forces to unlawful attacks on 
friendly vessels or aircraft in their vicinity .... Any attempt 
by Congress to define the constitutional rights of the Presi- 
dent by statute is bound to be incomplete and to engender 
controversy between the branches.... [T]he only way that 
the character and limits of such fundamental constitutional 
powers can be defined and understood is through the actions 
of the two branches in coping with real world events over the 
years? 


Congress was clearly acting improperly if it was attempting through section 
2(c) of the Resolution to deprive the President of authority he has 
traditionally exercised unilaterally under the Constitution and interna- 
tional law. 





transform them into a policy of protracted warfare without Congressional 
approval. 


Biden, supra note 12, at 387. Another interesting aspect of this drafting flaw is the 
following comment: 


If the President’s power to initiate hostilities without prior authorization 
stems from his executive power, then [Section] 2(c), which refers to his 
Commander-in-Chief powers, does not enunciate any constitutional limita- 
tions on the President’s operational capabilities. Instead, it identifies those 
situations with regard to which Congress cannot limit the President’s discre- 
tion, since any limitation would infringe upon the President’s authority as 
Commander-in-Chief. By implication, in all other situations in which the 
President introduces forces into combat, he does so on the basis of his 
executive power, which is subject to restrictions imposed by war powers 
legislation. 
Rushkoff, supra note 12, at 1352. 


31. Sofaer, The War Powers Resolution, Dep’t St. Bull., Nov. 1988, at 37 (testimony given 
on Sep. 15, 1988). 
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B. Section 3: The Consultation Requirement 


The consultation provisions contained in section 3 of the Resolution 
are vague and ambiguous, permitting easy circumvention by the Presi- 
dent.*2 Although the drafters of this section anticipated that “consultation” 
would mean more than simple notification, no substantive exchange of 
information between the political branches on war powers issues has 
occurred in practice.7* Congress generally only receives notice that military 
action has been taken by the President, and often that notice is presented 
in the form of a fait accompli. Section 3 fails to specify with whom the 
President is supposed to consult within Congress, leaving him to speculate 
whether he may approach a small number of congressional leaders or must 
instead assemble the entire membership for what would no doubt be a very 
difficult and tedious consultation.** Absent political comity between 
Congress and the President, consultation will likely continue to be 
shrugged off. Although President Bush did consult with select senior 
members in Congress regarding his actions aimed at compelling Iraq to 
forfeit its annexation of Kuwait, he was certainly not seeking congressional 
approval for his foreign policy initiatives. The scant “consultation” that 
occurred between the executive and legislative branches over the deploy- 
ment of armed forces in support of Operation Desert Shield was often in 
the form of after-the-fact notification of executive branch actions already 
taken.*> Far from encouraging presidents to involve Congress in difficult 





32. See supra note 17, which contains text of sec. 3. 


33. Prior to the aerial bombardment of Tripoli, Libya in 1986, President Reagan only gave 
congressional leaders 3 hours advance notice of its occurrence. 44 Cong. Q. Weekly 
Rep. 1021 (1986). In regard to the failed 1980 Iran Rescue Mission, President Carter 
notified Congress 2 days after the fact. Although he declared his desire to report the 
incident “consistent with” the Resolution, he claimed nevertheless that he was acting 
pursuant to his inherent authority as Executive and Commander-in-Chief to rescue 
Americans abroad, hence no prior consultation was required. Thomas & Thomas, The 
War Making Powers Of The President 145 (1982). The October 1983 invasion of 
Grenada ordered by President Reagan was launched without consultation with 
Congress. Again, the President invoked his “emergency power’ under the theory that 
troops had been launched to rescue American medical students trapped on the island. 
R. Turner, The War Powers Resolution: Its Implementation In Theory And Practice 109 
(1983). 

Section 3 simply says that the President shall consult “with Congress,” but does not 
specify the procedure to be used. Nobody doubts that it would be difficult, if not 
impossible, for the President to consult with Congress “in every possible instance,” yet 
little has been done to clear up the obvious ambiguity. Wald, supra note 12, at 1420. 
Professor Michael J. Glennon, of the University of California Law School (Davis), 
recognized this fact in a recent article he wrote on the failings of the Resolution in 
relation to the Gulf conflict. See Glennon, The Gulf War and the Constitution, Foreign 
Aff. 84 (Spring 1991). 

The congressional debate on explicit authorization for the Gulf War was 

effectively over long before it began. It should have begun on August 7, 1990, 

the day after Secretary of Defense Dick Cheney announced the U. S. 

commitment to defend Saudi Arabia in the event of an attack by Iraq... . The 

commitment [to defend Saudi Arabia] was thus made as a sole executive 

agreement. 


Td. at 85. 
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foreign policy decisions involving use of armed forces, the Resolution’s 
convoluted and confusing obligations concerning consultation virtually 
assure it will not occur. 


One final aspect of this troubled section deserves consideration. 
The consultation requirement makes no mention of, or provision for, those 
military Operations requiring a high degree of speed or secrecy. It is 
unrealistic to require significant prior consultation with Congress when 
such action might very well compromise the military mission. Congress 
failed to recognize the legitimate requirements of military necessity when 
it drafted this provision in such an overreaching manner.*° 


C. Section 4(a)(1): The Reporting Requirements 


The Resolution never specifically defines war for purposes of its 
oversight provisions. Instead, it attempts to describe the circumstances 
mandating congressional participation in the decision to use force. Section 
4(a)(1), in combination with section 5(b),°>’ is the heart of the Resolution’s 
operative framework. Section 4(a)(1) requires the President to file a 
written report to both Houses of Congress within 48 hours of the 
introduction of U.S. armed forces “into hostilities or into situations where 
imminent involvement in hostilities is clearly indicated.”** The reporting 
requirement under section 4(a)(1) triggers the 60-day clock under section 
5(b). Tied to this oversight provision is the presumption that the President, 
having started the 60-day clock by filing a section 4(a)(1) report, will then 
be obliged to work closely with Congress. If he fails to do so, the President 
faces the threat of automatically being forced to withdraw the troops when 
the clock runs out.*? Thus, sections 4(a)(1) and 5(b) were intended as the 





When on August 5 President Bush announced—again with no congressional 
consultation, let alone approval—that Iraq’s invasion of Kuwait ‘will not 
stand,’ members of Congress applauded ... . David Boren (D-Okla.), chair- 
man of the Senate Intelligence Committee, was asked on September 12 
whether the President should have at least consulted Congress before sending 
troops to the Gulf. ‘No, I think the President should be supported on that 
point,’ he said. ‘It is extremely important that we project absolute unity.’ Only 
on November 8, when the President claimed the need for an ‘adequate 
offensive military option’ and decided to double to nearly half a million the 
number of U.S. troops in Saudi Arabia, did congressional voices ask from 
what source the Chief Executive drew this extraordinary authority to place the 
nation at war without legislative approval. 
Id. at 86. 


See Moore, supra note 24, at 148. In an interesting article which examines the 
consultation provisions of sec. 3 in the context of nuclear war, Professor Raven-Hansen 
elaborates on the deficiencies inherent in this section: ‘In nuclear war, time does not 
permit consultation with Congress by the executive, .. . [i]f there are only minutes in 
which to decide to use nuclear weapons, Congress cannot possibly participate. In these 
circumstances the President must be conceded inherent nuclear decision making 
authority.” Raven-Hansen, Nuclear War Powers, 83 Am. J Int'l L. 786, 790 (1989). 
See infra notes 50-59 and accompanying text. 

Resolution, supra note 2, at § 4(a)(1). 

See, Ely, supra note 12, at 1406. 
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engines of the Resolution, with power to drive significant congressional 
involvement within 60 days of any presidential deployment of forces for 
combat.” 


The difficulties with section 4(a)(1) arise primarily out of Congress’ 
optimistic assumption that the President would invite congressional in- 
volvement in war powers issues by properly filing a report. This has not 
been the case. Every Chief Executive since President Nixon has ignored or 
tactfully avoided filing “hostilities” reports in a manner that would trigger 
the 60-day clock.*1 The Resolution does not require the President to 
specify which type of report he is filing under section 4(a). The only report 
that starts the 60-day clock is one filed specifically under section 4(a)(1).* 
The President can easily frustrate the entire oversight mechanism by simply 
failing to state the section under which he is filing his report.** 


An equally effective method for presidents to avoid the 60-day clock 
is simply to deny that “hostilities” exist or are “imminent.” Because the 
Resolution fails to define the term “hostilities,” the President has been 
able to avoid section 4(a)(1) altogether by characterizing the situation as 
simply a “random pattern of violence” or something equally innocuous.** 
In reporting the deployment of approximately 230,000 armed combat 





See Franck, supra note 14, at 769. 


See Robbins, supra note 12, at 175. The master of this tactic was President Reagan. 
Although he consistently reported his military actions to Congress (such as sending 
armed forces into Central America, deploying Marines to Lebanon as part of a 
multinational peacekeeping force, invading Grenada, and conducting military actions 
in the Persian Gulf during the Iran-Iraq war), he carefully avoided triggering the 
60-day clock by consistently failing to indicate under which part of sec. 4(a) he was 
filing his report. Jd. Similarly, the reports that President Bush has submitted to 
Congress during his presidency (e.g., reporting the invasion of Panama on Dec. 20, 
1989; reporting the deployment of Marines to Monrovia, Liberia on Aug. 5, 1990, in 
execution of a noncombatant evacuation operation; reporting the initial deployment of 
combat troops to Saudi Arabia on Aug. 8, 1990, in support of Operation Desert Shield; 
and reporting the doubling of U.S. troop strength in the Gulf region on Nov. 8, 1990) 
have all failed to indicate under which provision of sec. 4(a) they were being filed, and 
specifically denied that hostilities were “imminent.” Letter from President George 
Bush to the Speaker of the House of Representatives and to the President Pro 
Tempore of the Senate (Dec. 21, 1989); Letter from President George Bush to the 
Speaker of the House of Representatives and to the President Pro Tempore of the 
Senate (Aug. 6, 1990); Letter from President George Bush to the Speaker of the House 
of Representatives and to the President Pro Tempore of the Senate (Aug. 9, 1990); and 
Letter from President George Bush to the Speaker of the House of Representatives 
and to the President Pro Tempore of the Senate (Nov. 18, 1990). 

Section 5(b)’s 60-day clock is triggered only by a “hostilities” report under sec. 4(a)(1). 
Reports under secs. 4(a)(2) (introduction of troops into the territory, airspace, or 
waters of a foreign nation, while equipped for combat) or 4(a)(3) (introduction of 
troops in numbers which substantially enlarge U.S. armed forces equipped for combat 
already located in a foreign nation) do not start the 60-day clock. Resolution, supra 
note 2, at §§ 1544(a)(1)-(3). 

See Ely, supra note 12, at 1405. 


A good example of this language maneuvering is the Reagan Administration’s 
characterization of the situation in Lebanon during August and September 1982. 
United States Marine contingents were stationed in the thick of a city divided by civil 
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troops to Saudi Arabia in response to Iraq’s invasion of Kuwait, President 
Bush did not mention under which portion of section 4(a) he was filing his 
report. He also went one step further in avoiding the 60-day clock by 
expressly stating in his report that “I do not believe involvement in 
hostilities is imminent.”’*> No matter how ludicrous such an assertion may 
seem, Congress has shown great reluctance to challenge the President on 
these matters. When President Bush doubled troop strength on November 
8, 1990, and made unequivocal statements to the media that the move was 
made to give the United States an adequate offensive capability, his 
overdue report to Congress (made on November 16) painted a different 
picture of his intentions: 


I... want to emphasize that... the mission of our armed 
forces has not changed. Our Forces are in the Gulf region in 
the exercise of our inherent right of... self defense .... In 
my August 9 letter, I indicated that I did not believe that 
involvement in hostilities was imminent.... My view on 
these matters has not changed.“ 


On those occasions when Congress has attempted to force the triggering of 
the 60-day clock, the result has most often been a “hopeless deadlock.’’4’ 
Congress has demonstrated that “in the heat of events it cannot be counted 





strife. They were frequently shelled with live mortar rounds and exchanged automatic 
weapons fire with Lebanese militiamen. Two Marines were killed and 14 injured in an 
exchange of mortar fire with Druse and Shiite Moslems. Despite an environment of 
clear-cut warfare, President Reagan insisted that “hostilities” did not exist and were 
not “imminent.” The cornerstone for this argument was that the violence was directed 
not at American forces, but those in the vicinity of our troops. See N.Y. Times, Aug. 
29, 1983, at Al, col. 4; N.Y. Times, Aug. 30, 1983, at Al, col. 6; and N.Y. Times, Sep. 
17, 1983, at Al, col. 6. The Reagan Administration also denied that “hostilities” or 
“imminent hostilities” existed in the Persian Gulf during U.S. reflagging operations. 
President Reagan insisted that the frequent confrontations U.S. forces had with 
Iranian forces were “isolated” and never rose to the level necessary to trigger sec. 
4(a)(1). See Robbins, supra note 10, at 168. 

Letter from President George Bush to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate (Aug. 9, 1990). 

Letter from President George Bush to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate (Nov. 16, 1990). 

During the Persian Gulf reflagging operations in 1987, the Senate initiated action on 
a measure that would have required a report from the President 30 days after the 
initiation of reflagging operations (President Reagan had refused to submit a report 
previously claiming that “hostilities” did not exist and were not “imminent’”’). When a 
vote was attempted on the issue of triggering the 60-day clock, it was defeated by a 
vigorous Republican filibuster. 46 Cong. Q. Weekly Rep. 2595-96 (1987). Senator 
Biden described the situation well when he stated: 


(ujnfortunately, the ambiguities surrounding the concept of “hostilities” are 
similar to those raised by the term “war,” and the meaning of ‘clearly 
indicated by the circumstances” is equally subject to debate and obfuscation. 
Thus during [reflagging] operations in the Persian Gulf, even after American 
naval forces aboard USS Stark had been killed, even after American naval 
vessels had hit Iranian mines, even after U.S. forces had undertaken attacks 
against Iranian facilities—and even after then Vice-President Bush had 
criticized Iran for permitting its ill-fated civilian airliner to fly ‘over a [U.S.]} 
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on to force its own accountability” by taking independent action to start the 
clock.** The abject failure of the Resolution is perhaps best demonstrated 
by the fact that, since the legislation’s enactment in 1973, the 60-day clock 
has never been clearly triggered by a specific reference to section 4(a)(1).*° 


D. Section 5(b): Terminating the Use of Armed Forces 


This section of the Resolution requires the President “[w]ithin sixty 
calendar days after a report is submitted or is required to be submitted 
pursuant to section 4(a)(1)” to terminate the use of armed forces unless 
Congress has either (1) declared war or given its specific authorization, (2) 
extended the 60-day period, or (3) is physically unable to meet because of 
an armed attack on the United States.°° For section 5(b) to work as its 
drafters intended, section 4(a)(1) must work as intended. As discussed 
above, this has not been the case. The clock is unambiguously triggered 
only if the President actually transmits a report to Congress that specifi- 
cally states that “hostilities” exist or “imminent involvement in hostilities” 
is clearly indicated by the circumstances.*! This has never occurred in a 
manner that would allow section 5(b) to operate as intended. Additionally, 
Congress has failed to activate its own safety valve in section 5(b) which 
directs that the clock be triggered not only upon submission of a report 
under 4(a)(1), but also when such a report is “required to be submitted.”’>2 
Congress has yet to challenge the President on this issue and independently 
start the clock. The clock has only been started twice in its history; each 
time was the result of a compromise resolution. 





war ship engaged in battle’-—the Reagan administration was unwilling to 
acknowledge that the United States Navy had been involved in actions 
requiring a report under [Section] 4(a) (1) of the War Powers Resolution. 
Biden, supra note 12, at 401 (footnotes omitted). 
Ely, supra note 12, at 1406. 


Only one President has made specific reference to sec. 4(a)(1) in a report to Congress, 
but it came in the form of a fait accompli. President Ford’s report in 1975 on the 
Mayaguez incident stated: “[i]n accordance with my desire that the Congress be 
informed on this matter and taking note of Section 4(a)(1) of the War Powers 
Resolution.” 121 Cong. Rec. 14,427 (1975). However, the report was submitted after 
the incident, and Ford went out of his way to clarify that his use of force to free a 
merchant vessel seized by the Cambodians “was ordered and conducted pursuant to 
the President’s constitutional Executive power and his authority as Commander-in- 
Chief of the United States Armed Forces.” Jd. See also Biden, supra note 12, at 390. 
Resolution, supra note 2, at § 1544(b); see supra note 16 for text. 

Resolution, supra note 2, at § 1543(a)(1). 

Resolution, supra note 2, at § 1544(b). 


A compromise negotiated with the Reagan Administration resulted in the Multina- 
tional Force in Lebanon Resolution of Oct. 12, 1983, in which Congress was quick to 
state that the U.S. forces in Lebanon “are now in hostilities requiring authorization of 
their continued presence under the War Powers Resolution” thereby triggering sec. 
5(b). See Multinational Force in Lebanon Resolution, supra note 21, at 80S. Ina House 
joint resolution (H.J. Res. 77) passed on Jan. 12, 1991, Congress specifically authorized 
President Bush to use U.S. armed forces to implement U.N. Security Council 
Resolutions against Iraq. See Authorization For Use Of Military Force Against Iraq 
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The 60-day provision has also been roundly criticized as an arbitrary 
and indefensibly long period during which the President may act with 
unfettered discretion.** Often characterized as a “blank check” allowing 
the President to make and conduct war for any reason, wherever he 
pleases, the 60-day clock does little to limit or define the President’s 
authority as Commander-in-Chief.*> Because of the various loopholes 
throughout the Resolution, the President can stretch this “blank check” 
out to 92 days of unencumbered war waging.*® The lone mechanism built 
into the Resolution to prevent this abuse has probably been rendered 
impotent by a 1983 decision of the U.S Supreme Court.*’ On the other 
hand, mandatory withdrawal deadlines imposed by the Resolution could 
act to jeopardize U.S. security interests.°* If a President is compelled by 
Congress to withdraw troops no matter what the situation, the clock may be 
as arbitrary as the conduct it seeks to prevent. Some have expressed 
concern that informed enemy forces might be encouraged to hold out 
longer than they otherwise would so as to benefit from Congress cutting off 
the President’s ability to continue the conflict.*? 


As a sunset provision, section 5(b) has failed to accomplish its 
Objectives. It has proven unworkable; useful only in generating tension 
between the legislative and executive branches. 


E. Section 5(c): The Concurrent Resolution Provision 


Notwithstanding the provisions of section 5(b), Congress designed a 
mechanism that would allow it to act before the clock stopped ticking to 
prevent presidential action it deemed illegal or improper. Section 5(c) 
enables Congress to compel the President to immediately terminate the 
engagement of U.S. armed forces when the military deployment has not 
been previously approved. The mechanism by which this is accomplished is 
a concurrent resolution of both Houses of Congress directing that the 
President remove all forces immediately.© Unlike a joint resolution, a 





Resolution, Pub. L. No. 102-1, 105 Stat. 3 (1991). This Resolution conveyed to the 
President specific statutory authority under sec. 5(b) of the War Powers Resolution 
and required that “[a]t least once every 60 days, the President shall submit to the 
Congress a summary on the status of efforts to obtain compliance by Iraq with the 
[U.N.] resolutions...” Id. at § 3. 

See Ely, supra note 12, at 1398; Franck, supra note 14, at 770; and Robbins, supra note 
10, at 157. 

See Robbins, id. at 157. 


The Resolution gives the President 2 days to report hostilities. Once having properly 
reported, sec. 5(b) allows an additional 60 days before automatic withdrawal is 
required. Thereafter, if the President properly certifies the necessity, an additional 30 
days may be added to the total, giving him 92 days before troop removal could be 
mandated. See supra note 18. 

INS v. Chada, 462 U.S. 919 (1983); see infra note 62 and accompanying text. 

See Note, supra note 24, at 651 (1984). 

Id. at 652. 


Robbins, supra note 10, at 156. 
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concurrent resolution need not be presented to the President for consid- 
eration (and possible veto) before it is implemented as law.* 


In 1983, the U.S. Supreme Court, in Immigration and Naturalization 
Service v. Chada, held that legislative vetoes of executive branch actions 
must conform with the express procedures for legislative action contained 
in the Constitution; particularly, the Presentment Clause.® The section 
5(c) mechanism for requiring the President to withdraw forces appears to 
be a legislative veto and is most likely unconstitutional after the Chada 
decision.™ This ruling effectively eliminates Congress’ ability to enforce 
the provisions of section 5(b) and reinforces the claim that the Resolution 
has become nothing more than a “dead letter.” After Chada, Congress will 
be required to take action under section 5(c) by joint resolution and 
present it to the President for his action. Because no President has willingly 
conceded the constitutionality of the Resolution, it appears likely that any 
joint resolution which calls for the termination of military action he has 
initiated would be vetoed.© Because of the complex and confrontational 
mechanics now required to enforce its essential provisions, the Resolution 
is not an impediment to presidential authority to make war. 


Vv. THE WAR POWERS RESOLUTION AFTER THE “STORM” 


In launching Operation Desert Storm on January 16, 1991, Presi- 
dent Bush initiated the most significant American military campaign since 


the Vietnam War (the conflict that spawned the Resolution). Although he 
reported the initial deployment of 230,000 troops to Saudi Arabia to 
Congress on August 9, 1990, he did precious little more in the months 
leading up to the initiation of hostilities on January 16, 1991 to comply with 
the Resolution’s provisions.© Despite ample time for consultation with 





Because concurrent resolutions are “not legislative in nature,” Congress does not 
present them to the President for his signature. On the other hand, joint resolutions 
are those that both Houses pass and submit for the President’s approval or veto. Once 
signed, they have the force of law. Jefferson’s Manual And Rules Of The House Of 
Representatives § 395, H.R. Doc. No. 403, 95th Cong. 2d Sess. (1987). 

462 U.S. 919 (1983). 


U.S. Const. art. I, §§ 1, 7. Article I of the Constitution requires that all legislation 
passed by both Houses of Congress must be presented to the President for signature 
or veto. 
See Moore, supra note 24, at 152; Robbins, supra note 10, at 183; Ely, supra note 12, 
at 1395-96; and Glennon, supra note 24, at 577. 
The Resolution provides that Congress can veto the President’s actions by 
passing a concurrent resolution that does not require the President’s signature 
to become effective. This provision completely cuts the President out of the 
process of debate and deliberation concerning what should be done with 
regard to the military operations he initiated. This provision is clearly 
unconstitutional under [Chada]. 
Miller, supra note 25, at 34. 
See Robbins, supra note 10, at 158. 


Letter from President George Bush to the Speaker of the House of Representatives 
and the President Pro Tempore of the Senate, supra note 20. In this letter, the 
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Congress and full and complete compliance with the terms of the 
Resolution, he did neither. When American troop strength in the Saudi 
Arabian desert was doubled on November 8, 1990, the President continued 
to deny that hostilities were imminent and provided no further compliance 
with the Resolution.®’ Despite unambiguously stating to the public and the 
media that the objective of the troop strength increase in November was to 
provide “an adequate offensive military option,” the President did not ask 
for or receive congressional authority to take such action.® 


On November 19, 1990, 54 members of Congress joined together in 
filing a lawsuit against the President in federal district court to compel his 
compliance with the Resolution.® The suit sought to enjoin the President 
from initiating an offensive attack against Iraq without first seeking and 
obtaining from Congress either “a declaration of war or other explicit 
congressional authorization.””° Although the court expressly recognized 
that “imminent hostilities” sufficient to trigger the Resolution existed as 
early as August 1990, it employed a tool of judicial abstention to avoid 
deciding the case.?1 Despite this formal legal action, President Bush 





President made it clear that he was only submitting the report “consistent with” the 
provisions of the Resolution and not “in accordance with.” As previously mentioned, 
he was careful not to specify which portion of sec. 4(a) the report was being submitted 
under, and he also specifically denied that “imminent involvement in hostilities is 
clearly indicated.” Jd. Like many Presidents before him, he capitalized on the 
numerous ambiguities within the Resolution in order not to trigger its operative 
sections. 
Marshall, supra note 3, at 121; the article quotes Senator Sam Nunn (D. Ga.), 
Chairman of the Senate Armed Services Committee, as stating in regard to the 
additional troop deployment, “I was informed. I was not consulted ... there is a big 
difference between being informed after a decision has already been made and getting 
your views [heard] before one is made.” Jd. President Bush’s letter to Congress on Nov. 
16, 1990, reporting the Nov. 8, 1990 doubling of U.S. troop strength in the Persian Gulf 
made no attempt to comply with the Resolution’s provisions. Most notably, the 
President clearly did not give notice “within 48 hours” of his deployment of troops “in 
numbers which substantially enlarge United States Armed Forces equipped for combat 
already located in a foreign nation.” Resolution, supra note 2, at § 1543(a)(3). 
Wash. Post, Nov. 9, 1990, at Al, col. 4. 
Dellums v. Bush, 752 F. Supp. 1141 (D.D.C. 1990) 
The congressional plaintiffs alleged that military action in Iraq was “imminent” within 
the meaning of sec. 4(a)(1) of the Resolution and asserted that initiation of an offensive 
action by the United States absent a declaration of war and without the concurrence 
of Congress would deprive them of their voice under the Constitution. Jd. at 1143. 
Judge Greene wrote a strongly worded opinion assailing the administration’s position 
in regard to the imminence of hostilities stating: 
With close to 400,000 United States troops stationed in Saudi Arabia, with all 
troop rotation and leave provisions suspended, and with the President having 
acted vigorously on his own as well as through the Secretary of State to obtain 
from the United Nations Security Council a resolution authorizing the use of 
force, it is disingenuous... to characterize plaintiffs’ allegations as to the 
imminence of the threat of offensive military action...as ‘remote and 
conjectural.’ 
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continued throughout 1990 to ignore the Resolution as well as Congress’ 
insistence that he comply with its terms.” 


It was not until January 1991, literally days before the air offensive 
against Iraq began, that President Bush took action to invoke the 
Resolution. In what has been called “a gamble to shore up congressional 
support” for a House joint resolution authorizing the use of force against 
Iraq, the President specifically approved language in that resolution that 
invoked section 5(b).7? While some were quick to hail this as a victory for 
the Resolution,” it in fact demonstrates how feeble the legislation has 
become. When the President feels compelled to implement the Resolu- 
tion’s provisions only as a ploy to win congressional concessions, a war 
powers “victory” can hardly be claimed. Indeed, almost immediately after 
the passage of the joint resolution authorizing him to use force against 
Iraq, President Bush issued a statement which made it clear that the war 
powers debate was far from settled.”° Following closely on the heels of that 





Id. at 1148. Notwithstanding his feelings in this regard, Judge Greene dismissed the 
suit under the doctrine of ripeness (because the full Congress had not debated the 
issue and had not yet reached an impasse). Jd. at 1153. 

See Marshall, supra note 3, at 121. 


See Garrett & Bedard, supra note 3, at col. 1. In the House joint resolution entitled 
“Authorization For Use Of Military Force Against Iraq’, statutory authorization was 
given to the President to implement 12 U.N. Security Council Resolutions against Iraq 
(including Resolution 678 which authorized allied forces to utilize “all necessary 
means” to uphold and implement all of the U.N. Resolutions and “to restore 
international peace and security in the area”). The President, in sec. 2 of the joint 
resolution entitled “Authorization For Use Of United States Armed Forces,” was 
specifically given the authority by Congress to use U.S. armed forces pursuant to U.N. 
Security Council Resolution 678 in order to achieve implementation of all other U.N. 
Resolutions. Prior to using this authority, the joint resolution required the President to 
first certify to both Houses of Congress that “all appropriate diplomatic and other 
peaceful means to obtain compliance” were tried and were unsuccessful. Section (c) of 
the joint resolution specifically invokes the War Powers Resolution by stating “this 
section is intended to constitute specific authorization within the meaning of Section 
5(b) of the War Powers Resolution,” and clarifies that “[nJothing in this Resolution 
supersedes any requirement of the War Powers Resolution.” Finally, sec. 3 of the joint 
resolution requires the President to submit a report to Congress every 60 days 
summarizing the status of military efforts against Iraq. Authorization For The Use Of 
Military Force Against Iraq Resolution, Pub. L. No. 102-1, 105 Stat. 3 (1991). 

See Fascell, War Powers Resolution Alive And Weil, 137 Cong. Rec. 247 (1991). 

In his statement issued on Jan. 14, 1991, 2 days prior to initiation of war with Iraq, 
President Bush stated: 


Today I am signing [House Joint Resolution 77], the “Authorization For Use 
Of Military Force Against Iraq Resolution.” By passing [the resolution], the 
Congress of the United States has expressed its approval of the use of U.S. 
armed forces consistent with U.N. Security Council Resolution 678... .As J 
made clear to congressional leaders at the outset, my request for congressional 
support did not, and my signing of this resolution does not, constitute any change 
in the long-standing position of the executive branch on either the president’s 
constitutional authority to use the armed forces to defend vital U.S. interests or the 
constitutionality of the War Powers Resolution. 
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disclaimer came other rebuffs.” One astute observer of this scenario 
commented appropriately that “Saddam Hussein’s only virtue is that the 
War Powers Resolution seems to have been his first victim.”’” Operation 
Desert Storm proves that, unless immediate remedial action is taken to 
craft a workable alternative to the War Powers Resolution, future conflicts 
will be pursued not in accordance with its terms, but despite them. 


VI. CONCLUSION 


America’s war against Iraq has unequivocally demonstrated how 
truly unreasonable the War Powers Resolution is. Born out of congres- 
sional reaction, the Resolution’s checkered history shows that the Icgisla- 
tion is simply unworkable. The heart of the problem is the lack of comity 
between the political branches, something that Congress could not legis- 
late. Instead of encouraging candor and discourse, the confrontational 
provisions of the Resolution have ensured that neither will occur. Presi- 
dents shun compliance out of concern that to do so will amount to a tacit 
acknowledgment of the Resolution’s constitutionality. Congress has lost 
sight of the bottom line and has become so bogged down in the legalisms 
of the Resolution that it often ignores the political wisdom of the foreign 
policy initiative being pursued by the military action at issue. The serious 
constitutional and procedural problems that have handicapped the Reso- 
lution since its enactment appear to be unsolvable. It is time for the 
Resolution to be repealed and for the executive and legislative branches to 
begin anew within the framework of the Constitution to examine the 
proper distribution of war powers. This action would “set the stage for the 
building of a genuine bipartisan cooperative relationship based on comity 
and a mutual respect between coequal [branches] of government.”’’’ The 





Statement by President George Bush (Jan. 14, 1991), 137 Cong. Rec. 247-48, 1991 
[emphasis added]. 

On Jan. 18, 1991, 2 days after the air war with Iraq had begun, President Bush 
submitted a letter to Congress in compliance with the House joint resolution 
authorizing him to use U.S. armed forces against Iraq. In informing Congress of his 
conclusion that “all appropriate diplomatic and other peaceful means” had been 
exhausted to get Iraq to comply with the various U.N. Security Council Resolutions, 
Bush made a specific point of indicating that his report was being filed “consistent 
with” the War Powers Resolution. Letter from President George Bush to the Speaker 
of the House of Representatives and to the President Pro Tempore of the Senate (Jan. 
18, 1991). 

See Crovitz, War Powers Resolution Hasn’t Saved Saddam Hussein—Yet, Wall St. J., 
Aug. 29, 1990, at All, col. 2. 

Turner, supra note 27, at 5; see also Moore, supra note 24, in which it is also 
recommended that the Resolution be repealed. Moore condemns Congress’ tinkering 
with the constitutional scheme of separation of powers in the Resolution. “It is the 
Constitution, not the Congress... that determines where the powers of the branches 
begin and end. Congress cannot, by its own enactment, change the lines drawn by the 
Constitution that separate congressional and executive powers.” Jd. at 152. Moore 
recommends that a bipartisan Presidential/Congressional Commission be established 
to evaluate issues of foreign policy and, in particular, the matter of the exercise of war 
powers. Id. at 153. Many scholars have adopted a similar recommendation which would 
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time has come to lay to rest the War Powers Resolution. I offer the 
following epitaph: 
BORN OF THE DISTRUST AND POLITICAL FAILURE 
OF VIETNAM; DEAD AND BURIED AS A RESULT OF 
THE MUTUAL COOPERATION, TRUST, AND POLIT- 
ICAL CONSENSUS ENGENDERED BY OPERATION 
DESERT STORM 





see the creation of a small consultative committee composed of congressional leaders 
who would consult with the President on issues involving the war power. See Ely, supra 
note 12; Robbins, supra note 12; Wald, supra note 12. 
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THE IRAQI OIL “WEAPON” IN THE 1991 GULF 
WAR: A LAW OF ARMED CONFLICT ANALYSIS 


Lieutenant Commander Jonathan P. Edwards, JAGC, USN* 


I. INTRODUCTION 


On August 2, 1990, Iraq invaded Kuwait, setting off a chain of 
international events culminating in the liberation of Kuwait in February 
1991 by U.S.-led Coalition forces. One aspect of that armed conflict, the 
Iraqi use of oil as a “weapon,” has been extensively debated and criticized 
under the international law of armed conflict. 


The thesis of this article is that the Iraqi oil “weapon”? violated 
international law, although not to the extent that some scholars have 
asserted. Specifically, Iraq violated customary international law as set out 
in the Hague IV Regulations and failed to carry out its duties as a party to 
the 1949 Geneva Conventions. 


II. BACKGROUND 


Following the Iraqi invasion of Kuwait, President Saddam Hussein 
threatened to pollute the Persian Gulf with oil? and to set fire to Kuwait’s 
oil wells? should other nations attempt to liberate Kuwait. In effect, Iraq 
held the Persian Gulf region hostage as an “ecological shield,” just as it had 
previously held Western hostages as “human shields” at Iraqi military 
facilities. Within a week after the start of the Coalition air offensive, Iraq 
began to carry out these threats. 


A. The Sea Island Terminal Oil Spill 


Three days after the air offensive began, Iraq first employed its oil 
“weapon” at the Mina al Ahmadi port facility, about a dozen miles south 
of Kuwait City. Around January 19, 1991, the Iraqis pumped crude oil from 





* Lieutenant Commander Edwards earned his B.A. at Stonehill College in 
1977 and his J.D. at St. Louis University School of Law in 1980. This article 
was distilled from the thesis he prepared in partial satisfaction of the 
requirements for the LL.M. in Intemational Law which he earned at The 
National Law Center of the George Washington University in 199]. Lieuten- 
ant Commander Edwards currently serves as Staff Judge Advocate to 
Commander, Iceland Defense Force. 

1. The oil release and the oil fires will be referred to as “weapons.” The quotation marks 


are used to denote the conclusion later in this article that neither constituted legitimate 
weapons under the law of armed conflict. 


Lippman & Booth, Oil Spreading Off Kuwait Poses Ecological Disaster, Wash. Post, Jan. 
26, 1991, at A13. 


Murphy, Jragis Said to Set Oil Installations Ablaze, Wash. Post, Feb. 23, 1991, at A10. 
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five tankers located at the port through undersea pipes and out into the 
Persian Gulf from the Sea Island Terminal.* The terminal, located eight 
miles off the Kuwaiti coast, was normally used to load super tankers with 
oil. The five tankers from which the oil was pumped were said to contain 
a total of three million barrels of oil.° 


Besides being connected to the oil tanker piers and oil storage 
facilities at Mina al Ahmadi, Sea Island Terminal was also linked to oil 
fields further inland. Shortly after emptying the tankers, the Iraqis opened 
the taps at Sea Island and released the oil from the storage tanks and fields 
directly into the Gulf. While the Sea Island Terminal could reportedly 
pump 100,000 barrels an hour, it was unclear how much was actually being 
released.© The size of the combined spill was eventually estimated at 
between 500,000 and three million barrels of oil.” 


Despite having threatened to spill oil in the Gulf, Iraq initially 
denied the act and blamed the Americans for the spill.® In a later interview, 





Balz, U.S., Allies Press Bombing Against Forces in Kuwait, Wash. Post, Feb. 3, 1991, at 
A24. Tests on the resulting oil slick conducted by Saudi Aramco on January 30 
confirmed the source of the oil at the southern edge of the slick to be Iraqi oil fields 
and that the oil had been in the water for at least 11 days. Mr. Jerry Gaines, the 
economic officer at the U.S. Embassy in Saudi Arabia, suggested that these facts were 
evidence that Iraq intended from the beginning of the war to use oil as a weapon. 
Atkinson & Hoffman, General Hopeful Torrent Into Gulf Has Been Reduced, Wash. 
Post, Jan. 28, 1991, at Al. 

Lippman & Booth, supra note 2, at A13. Besides the obvious problem of lack of access 
to the facility to assess the amount spilled, the difficulty involved in determining the 
size of the spill is further multiplied by contradictory accounts in the press. While the 
Washington Post reported the Pentagon as saying the 5 tankers contained 3 million 
barrels of oil, Newsweek reported this quantity as 3 million gallons of oil. Similarly, 
while the Washington Post reported the pumping capacity of Sea Island Terminal as 
100,000 barrels an hour, Newsweek reported it as 100,000 barrels a day. See Begley, 
Saddam's Ecoterror, Newsweek, Feb. 4, 1991, at 36. 

After the United States cut off the source of the spill, Saudi officials estimated the slick 
contained up to 11 million barrels of oil and measured some 60 miles long and 20 miles 
wide. See Atkinson & Hoffman, Bush Asks U.S. to Bear ‘Burden of Leadership’ 
Superpowers Tell Iraq It Can End War In Gulf, Wash. Post, Jan. 30, 1991, at A24. 

That estimate would have made the spill the largest in history, eclipsing Mexico’s 
Ixtoc offshore well spill of 4.3 million barrels and the United States’ Exxon Valdez spill 
of 260,000 barrels. The eventual Saudi Government reassessment downward suggested 
that the Sea Island Terminal spill was roughly 2-to-12 times the size of the Exxon 
Valdez spill. American oil experts were surprised and perplexed by the subsequent 
Saudi figures. See Atkinson & Devroy, Soviet Proposal Falls Well Short, Bush Says, 
Wash. Post, Feb. 20, 1991, at A1. 

The revision could indicate that the Saudi estimates were being manipulated for _ 
political purposes. An unnamed senior diplomat was reported as saying that the Saudis 
may have minimized the estimates out of concern that they were unable to fund 
clean-up efforts. See Branigan, War Hampers Effort to Clean Up Huge Gulf Oil Spill, 
Wash. Post, Feb. 17, 1991, at A41. 

The revision may also indicate an intentional inflation of the initial estimates by 
Coalition nations to portray Saddam Hussein as an ‘“‘eco-terrorist.” See Wheelright, My 
Turn: Muzzling Science, Newsweek, Apr. 22, 1991, at 10. 


Iraq charged that the spill was caused when U.S. aircraft bombed two Iraqi oil tankers 
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Hussein neither admitted nor denied that this oil spill had been deliberate. 
He did claim, however, that his field commanders would be justified in 
using Oil as a technique of self-defense in fighting the United States.? 


Whatever the precise size of the Sea Island Terminal spill, environ- 
mentalists agreed it was among the largest ever and ranked as a major 
ecological disaster.!° Before the war, the Gulf had supported a relatively 
healthy ecosystem despite having been the most oil-polluted body of water 
in the world."? The Sea Island Terminal spill wiped out the multi-million 





on January 22. Atkinson & Balz, Jraq Dumping Flood of Oil into Gulf, U.S. Says; More 
Scud Missiles Strike Israel, Saudi Arabia, Wash. Post, Jan. 26, 1991, at Al. 

While U.S. officials acknowledged this attack took place, they claimed that only a 
small slick of refined petroleum resulted from damaging the tankers. The subsequent 
size and location of the slick seems to bear out the American claim. 

Nonetheless, there were numerous sources of oil pollution in the Gulf during the 
war, though only the Sea Island Terminal spill was intentional. For example, a leak 
occurred from the Mina al Bakr oil terminal located in Iraq at the north end of the 
Gulf. Although the Coalition closely studied the terminal for signs of an intentional 
release, the terminal’s location near the site of the U.S. air attack on the Iraqi tankers 
made it possible that the release was the result of coliateral damage caused in the 
attack. See Atkinson & Gellman, /raq Trying to Shelter Jets in Iran, Wash. Post, Jan. 29, 
1991, at A13. 

At the same time, there were reports of oil pollution coming from several other 
sources, including a tank farm in Khafji, Saudi Arabia and a leaking wellhead at the 
Khafji oil fields. See Branigan, supra note 7, at Al. 

A month after the Sea Island Terminal spill, the Saudi Environmental Agency 
estimated that 20 to 30% of oil spillage in the Gulf had resulted from attacks by 
Coalition forces on land and naval targets along the Kuwaiti coast. See Atkinson & 
Devroy, supra note 7, at Al. 

Arnett, Account of Saddam Interview, Wash. Post, Jan. 29, 1991, at A10. 

The actual intent of the Iraqis with regard to the Sea Island Terminal spill became 
clear as the slick from the terminal grew larger each day. The Iraqis, who of course 
controlled the Mina al Ahmadi port facility and the connected Sea Island Terminal, 
took no action to stop the flow. 

Although the slick was accidentally set on fire January 25 during an engagement 
between U.S. and Iraqi naval forces, it continued to grow rapidly. Atkinson & 
Hoffman, supra note 4 at Al. 

On its own initiative, the United States was able to end the release of the oil from 
the Sea Island Terminal by severing the petroleum pipeline complexes feeding the 
Terminal in a precision bombing air attack on January 27. Thus, far from being the 
cause of the large spill, the United States was actually responsible for quickly ending 
the release. 

The impact of the spill was significantly magnified because the Persian Gulf ecosystem 
is among the most fragile in the world. The Gulf is both relatively shallow (an average 
of 110 feet deep) and closed (it is flushed only by exchanging waters with the Indian 
Ocean). Because of this, it takes the Gulf 200 years to complete a single flushing cycle. 
By contrast, the Exxon Valdez spill occurred in Prince William Sound, which flushes 
completely every few days. Begley, supra note 6, at 38. 

Id. at 38. (At the cornerstone of that ecosystem are rich sea grass beds, which will be 
contaminated by the tarry mass of sinking oil. The beds contain nurseries for shrimp, 
oysters, and fish.) 
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dollar Saudi Arabian shrimp and fishing industry.12 Coral reefs and rare 
mangrove stands, sea grass beds, marine life, and a large number of 
migratory birds have been extensively injured.* A number of wildlife 
species were also threatened, including the dugong’* and the already- 
endangered Green and Hawksbill sea turtles. Birds have been the most 
visible of nature’s victims, with thousands believed to have died. The diving 
species were particularly hard hit. 


B. The Destruction of Kuwaiti Oil Wells and Facilities 


Like the release of oil into the Gulf, the torching of Kuwaiti oil wells 
and the destruction of oil facilities had been preceded by Hussein’s 
repeated threats to blow them up if his forces in Kuwait were attacked. 
Shortly after the August invasion, Iraqi Army engineers planted mines and 
explosives at most Kuwaiti oil wells, storage tanks, tanker-loading facilities, 
and refineries.1® The first Iraqi destruction of the oil wells coincided with 
the opening of the spigots at Sea Island Terminal and the commencement 
of the Coalition air campaign on January 16, 1991. The Iraqis set fire to 
dozens of wells in the Wafra field in southern Kuwait,’” and Iraqi Army 
corps commanders received orders from Baghdad to destroy the remaining 
Kuwaiti oil fields in the event of a ground war.}® 


Then, around February 20, 1991, with the ground war still several 
days away, Baghdad ordered the rest of Kuwait’s 1,080 high-pressure 


wellheads and its oil facilities destroyed. By February 24, 1991, when the 
ground offensive commenced, Iraq had already set 500 of the wells 
ablaze.19 By the time the Coalition had driven the Iraqis from Kuwait, the 
Iraqis had caused tremendous damage: more than 800 wellheads were 
rendered inoperable, including 535 set ablaze; approximately half of 
Kuwait’s 26 petroleum-gathering centers were damaged; all of its above- 





Lippman, Gulf War Leaves Environment Severely Wounded, Wash. Post, Mar. 2, 1991, 
at Al. 

Weisskopf, Oil Fire Pollution Assessed, Wash. Post, Apr. 4, 1991, at A25. 

Branigan, supra note 7. Seven thousand of the rare dugong live in the Gulf. Sometimes 
known as a sea cow, the dugong is related to Florida’s manatee and is a large aquatic 
mammal averaging 10 to 13 feet in length. The dugong are herbivores, tend to live in 
groups, and are totally aquatic; however, they require frequent brief visits to the 
surface to breathe. See G. Bertram & C. Bertram, Sirenia (dugong, manatees), The New 
Encyclopaedia Britannica, Macropaedia (1989). 

Branigan, supra note 7, at A41. Most significant among the diving species were the 
common and Socotra cormorant and the black-necked and great-crested grebe. 
Several million migratory birds also winter in the Gulf beginning in late February. 
When birds come in contact with oil, they lose their buoyancy as well as their insulation 
from cold weather. As they attempt to remove the oii by preening, they ingest tar balls 
of oil, feathers, and sand in the process. 

Schwartz, Blasting Down to the Wire, Newsweek, Mar. 4, 1991, at 38. 

Begley & Hager, Will Sabotage Cancel Springtime?, Newsweek, Feb. 4, 1991, at 39. 
Atkinson & Claiborne, Allies Surround Republican Guard, Say Crippled Iraq Is Near 
Defeat, Wash. Post, Feb. 27, 1991, at A1. 

Schwartz, supra note 16. 
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ground oil-storage facilities were destroyed; all of the booster stations 
along the vast Kuwaiti oil-pipeline network were destroyed; $80 million in 
spare parts for oil-producing equipment and oil industry support facilities 
were damaged or destroyed; and some oil refinery damage was sustained.”° 


While the costs*} imposed by the destruction of the oil wells and 
facilities were huge, the environmental damage was of similar proportions. 
Unlike the Sea Island Terminal spill, which directly affected only fish and 
wildlife, pollution from the oil fires may directly impact human health.?? To 
date, brisk winds have carried most of the air pollutants away, preventing 
significant short-term illness to people in the area. Still, local residents and 
U.S. troops in Kuwait City complained of headaches and eye irritation. A 
study by the U.S. Environmental Protection Agency (EPA) showed that, 
for brief periods, particularly in the vicinity of the fires, pollution levels 
were over 400 times higher than U.S. air quality standards.?> Health risks 
could increase dramatically with the onset of the temperature inversions 
which occur in Kuwait during the summer months. An inversion can trap 
the toxic gases from the wells, causing a dangerous smog that could kill 
people and animals.*4 


A second pollution problem, related to the high sulfur dioxide 
emissions from the oil well fires, is sulphur dioxide. Released into the 
atmosphere, it can return to the ground either combined with water vapor 
to form sulfuric acid (acid rain) or be deposited as sulfates. Winds have 
carried these emissions from the Kuwaiti oil wells as far as India. Acid rain 


and sulphur particles damage crops, forests, and soil resources.” 


Third, the burning oil releases particulates which absorb or adsorb 
other cancer-causing compounds. The particulates then enter the body 





Claiborne, Kuwaitis Lift Estimates of Oil Damage, Wash. Post, Mar. 6, 1991, at Al. The 
Iraqis actually set demolition charges at nearly every oil well, but some failed to 
detonate. 

Id. at A1. Huge costs will be involved in replacing the facilities and in putting out the 
535 oil well fires. In addition, preliminary estimates were that the fires were consuming 
6 million barrels of oil per day. With a market price of $20 a barrel, this meant a 
revenue loss of $120 million a day. Estimates on how long it would take to put out the 
fires varied from 6 months to 5 years. It eventually took 10 months to extinguish all of 
the fires. 

Data collected in Kuwait during the summer of 1991 indicated the presence of PM-10 
pollution at levels 4-to-10 times the levels present in the Los Angeles air basin. PM-10 
is the scientific term used to describe ‘particulate matter” less than 10 microns in size. 
The danger to human health from such particles lies in their ability to enter the lung 
through the normal breathing process. PM-10 pollution can trigger asthma attacks and 
cause immediate harm to people with other respiratory problems. They are also 
dangerous on a long-term basis to the general population as a whole, since they act as 
carriers of other chemical pollutants into the lung such as polycyclic aromatic 
hydrocarbons, some of which can cause cancer. See Parrish, The Spoils of War; A Report 
on the Eco-Disaster in the Persian Gulf, L.A. Times, June 23, 1991, at Magazine, p. 16. 
Weisskopf, supra note 13, at A2S. 

Leerhsen, Hellfighters to the Rescue, Newsweek, Mar. 25, 1991, at 30. 


Claiborne, supra note 20. See also R. Dasmann, Conservation of Natural Resources, The 
New Encyclopaedia Britannica, Macropaedia (1989). 
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through ingestion or respiration.2® The cancer threat normally takes years 
of exposure to become significant. The long-term cancer threat to coun- 
tries in the region will largely turn on the extent of water and food 
contamination.’ 


Last, and more speculative, was the fear of damage on a global scale 
from the impact the soot produced by the fires might have on climate over 
a 6-to-12 month period. If soot rises high enough, it could alter absorption 
of the sun’s energy.”8 Fortunately, smoke from the oil fires remained below 
the cloud cover where it was less likely to block the sun.?9 


Ill. LAW OF ARMED CONFLICT ANALYSIS 


The focus in developing restrictions on combatants in the interna- 
tional law of armed conflict within the past century has been on limiting 
unnecessary human suffering. Protection of the environment has largely 
been left unaddressed.*° 


The Iraqi conduct regarding the Sea Island Terminal spill and the 
oil fires under the international law of armed conflict can be measured 
against two conventions: the 1907 Hague Convention IV Respecting the 
Laws and Customs of War on Land*! because it is now considered 
customary international law; and the 1949 Geneva Convention IV Relative 
to the Protection of Civilian Persons in Time of War? because Iraq is a 
party to that Convention. 





Weisskopf, supra note 13, at A26. See also A. Reitze, The Health Effects of Air 
Pollution (1991). 


Lippman, supra note 12, at All. 


Begley & Hager, supra note 17. Normally, the ground soaks up heat and creates warm 
air which in turn rises and creates turbulence which drives the weather. But, should the 
soot rise 3-to-5 miles, it could absorb the solar energy instead, stifling atmospheric 
circulation. With less solar energy reaching the ground, temperatures would cool and 
that could result in the summer monsoon season in Asia, which many people depend 
on for food production, being interrupted. It could also bring frost in spring, killing 
crops elsewhere. 

Leerhsen, supra note 24. 


An attempt to provide some protection for the environment during international 
armed conflicts was made in drafting Protocol I to the 1949 Geneva Conventions. 
Convention Respecting the Laws and Customs of War on Land (Hague IV), Oct. 18, 
1907, 36 Stat. 2277, 205 Parry’s T.S. 277, reprinted in A. Roberts & R. Guelff, 
Documents on the Law of War 43 (1989) [hereinafter Hague IV]. Most of the 
substance of this convention is contained in its Annex entitled Regulations Respecting 
the Laws and Customs of War on Land. Articles contained within the Annex will 
hereinafter be referred to as Hague IV Regulations. 

Convention Relative to the Protection of Civilian Persons in Time of War, Aug. 12, 
1949, 6 U.S.T. 3516, T.I.A.S. 3365, 75 U.N.T.S. 287 [hereinafter GC]. 
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A. Relevant Customary and Conventional International Law of 
Armed Conflict 


1. Development and Overview of Customary Law Under the 
1907 Hague IV Regulations 


The Hague IV Regulations limit the means of injuring the enemy 
and also govern a belligerent’s control over occupied territory. Pertinent to 
the Iraqi oil “weapon” are regulations that limit a belligerent’s right to 
seize, use, or destroy enemy property. The regulations provide different 
limitations depending on whether active military operations are currently 
underway or whether enemy territory has already been occupied. During 
the course of active military operations, a belligerent may seize or destroy 
any enemy property, whether public or private, so long as the act is 
“imperatively demanded by the necessities of war.”*> “Active military 
operations” include not only engaging in battle, but also preparations for 
battle or siege.*4 


Once active military operations have ended, an occupying belliger- 
ent may seize and keep cash, funds, and securities belonging to the enemy 
State (though not those of its individual citizens). A belligerent may also 
seize and keep all enemy public movable property usable for military 
operations.*> Public property which is not movable, but which has a military 
nature, may be seized, used, or even destroyed if required by absolute 
military necessity.*° 





Article 23(g) states: “In addition to the prohibitions provided by special Conventions, 
it is especially forbidden- . .. (g) To destroy or seize the enemy’s property, unless such 
destruction or seizure be imperatively demanded by the necessities of war; . . .”” Hague 
IV Regulations, supra note 31, at Art. 23. See also M. Greenspan, The Modern Law of 
Land Warfare 281 (1959). The emphasis on military necessity is further underscored 
by Art. 28: “The pillage of a town or place, even when taken by assault, is prohibited.” 
Hague IV Regulations, Jd. at Art. 28. By pillage, it is generally meant the taking of 
property by individual soldiers acting on their own. See G. von Glahn, The Occupation 
of Enemy Territory... A Commentary on the Law and Practice of Belligerent 
Occupation 228 (1957). 

L. Oppenheim, II International Law 413 (H. Lauterpacht, 8th ed. 4th printing 1960). 
Article 53 states: 


An army of occupation can only take possession of cash, funds, and 
realizable securities which are strictly the property of the State, depots of 
arms, means of transport, stores and supplies, and, generally, all movable 
property belonging to the State which may be used for military operations. 

All appliances, whether on land, at sea, or in the air, adapted for the 
transmission of news, or for the transport of persons or things, exclusive of 
cases governed by naval law, depots of arms, and generally, all kinds of 
munitions of war, may be seized, even if they belong to private individuals, but 
must be restored and compensation fixed when peace is made. 

Hague IV Regulations, supra note 31, at Art. 53. 
36. Greenspan, supra note 33, at 287. Included in this category of property would be 
barracks and arsenals as well as strategic assets such as bridges, docks, and air fields. 
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Finally, real public property not of a military nature may be seized 
and used consistent with the rules applicable to usufructuaries.*’ In this 
capacity, a belligerent may use the property and extract products from it, 
so long as this activity does not exceed what is usual or necessary and does 
not damage the property.*® The duty to act as a usufructuary continues 
until the occupied territory is restored to the possession of the enemy or 
annexed by the occupying belligerent. 


A belligerent occupying enemy territory has more limited rights 
regarding private property, which may be seized only if it has direct military 
use. After peace is made, such property must be restored to the owner, 
together with compensation for any losses incurred.*9 


When the Hague IV Regulations were opened for signature, Iraq 
was part of Turkey (which signed, but has never ratified the Convention). 
Had Turkey become a party, Iraq, even though a successor government, 
still would not have been bound by the Convention during the 1991 Gulf 
War. To apply in an armed conflict, the Convention requires that all 
belligerents must be parties to it.4° Many Coalition nations, including 
Kuwait and Saudi Arabia, were also not parties to Hague IV. 


Nonetheless, because it is the general practice of states to follow the 
Hague IV Regulations, the Convention has become part of customary 
international law.*! As reflective of customary law, the Hague IV Regula- 


tions were binding on Iraq, notwithstanding its nonparty status. A powerful 
precedent for the proposition that the Hague IV Regulations are custom- 
ary international law is found in the Judgment of the International Military 
Tribunal at Nuremberg. In the opinion of the Court, the rules laid down in 
Hague IV had by 1939 been recognized by all civilized nations and were 
considered customary law.*? This opinion was echoed by a 1946 U.N. 
General Assembly Resolution which affirmed “the principles of interna- 





Art. 55 states: 


The occupying State shall be regarded only as administrator and usufructuary 

of public buildings, real estate, forests, and agricultural estates belonging to 

the hostile State, and situated in the occupied country. It must safeguard the 

capital of these properties, and administer them in accordance with the rules 

of usufruct. 
Hague IV Regulations, supra note 31, at Art. 55. 
Greenspan, supra note 33, at 288. Thus, crops may be raised, timber cut, and metals 
and minerals extracted from mines. As in the area of active military operations, an 
occupier may not pillage enemy property. See Hague IV Regulations, supra note 31, at 
Art. 47. 
Greenspan, supra note 33, at 296. See also Hague IV Regulations, Art. 53, supra note 
35. Modern warfare, with its increased intensity and scope, has arguably expanded the 
notion of what constitutes “war munitions.” To what extent this is so is uncertain. 
Hague IV, supra note 31, at Art. 2. 
A. D’Amato, The Concept of Custom in International Law 113-21 (1971). 
Trial of the Major War Criminals Before the International Military Tribunal, Nuremberg, 
Vol.XXII, IMT Secretariat, Nuremberg, 1948, 497, reprinted in Roberts & Guelff, 
supra note 31, at 155. The Court’s opinion affirmed the Allies’ decision to include 
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tional law recognized by the Charter of the Nuremberg Tribunal and the 
Judgment of the Tribunal.”43 In 1950, the International Law Commission, 
acting at the direction of the General Assembly, repeated the International 
Military Tribunal’s inclusion of the prohibitions enumerated by the Hague 
IV Regulations as crimes punishable under international law.*4 


2. Development and Overview of Conventional Applicable Law 
Under 1949 Geneva Convention IV 


Following World War II, a further attempt was made to codify rules 
governing conduct of belligerents during armed conflict. Unlike the Hague 
IV Regulations, which emphasized the treatment of combatants, the 
Geneva Conventions of 1949 (GC) focused on protecting noncombatants. 
It was the intent of the parties of the GC to build upon, rather than replace, 
the Hague IV Regulations regarding protections for civilian property.** 
Since the Hague IV rules covered the issue of enemy property rather 
extensively, relatively little mention is made of the subject in the GC. 
Nonetheless, the GC states that a belligerent occupying enemy territory 
may only destroy real or personal property, whether public or private, if 
such destruction is required by absolute necessity of military operations.*° 
This article was intended to add a specific prohibition against destroying 
private property absent absolute military necessity.*’ As to public property, 





among the “war crimes” listed in the Charter of the Tribunal the “plunder of public or 
private property” and ‘‘devastation not justified by military necessity.” Jd. at 413-14. 
Resolutions Adopted by the General Assembly During the Second Part of Its First 
Session From 23 October to 15 December 1946 (1947), G.A. Res. 95, Dec. 11, 1946, 
reprinted in D. Djonovich, I United Nations Resolutions 175 (1973). Although U.N. 
General Assembly Resolutions are in general not binding upon member states, when 
they concern general norms of international law and are accepted by a majority vote, 
they evidence the opinion of states and therefore serve as a forum for state practice. 
As this resolution meets such criteria, it is part of the customary law process. See I. 
Brownlie, Principles of Public International Law 14-15, 695. Professor Brownlie 
specifically cites this resolution as an example of an important lawmaking U.N. 
General Assembly Resolution. 

Principles of International Law Recognized in the Charter of the Nuremberg Tribunal 
and in the Judgment of the Tribunal, adopted by the U.N. Int'l Law Comm’n (1950), 
Principle V1I(b), reprinted in D. Schindler & J. Toman, The Law of Armed Conflict: A 
Collection of Conventions, Resolutions and Other Documents 835 (1981). 

Article 154 of the GC explicitly states that parties to the GC who are also parties to the 
Hague IV Regulations will continue to be bound by the regulations, with the GC being 
viewed as supplementary to the regulations. See GC, supra note 32, at Art. 154. 

Art. 53 states: 


Any destruction by the Occupying Powers of real or personal property 
belonging individually or collectively to private persons or to the State, or to 
other Public authorities, or to social or cooperative organizations, is prohib- 
ited, except where such destruction is rendered absolutely necessary by 
military operations. 

Id. at Art. 53. 


H. Levie, 2 The Code of International Armed Conflict 766 (1986). Articles 23(g) and 
53 of the Hague IV Regulations could be read to only prohibit unnecessary destruction 
of public property and unnecessary seizure of private property. The GC also states that 
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the GC repeats the restriction of the Hague IV Regulations not to destroy 
it without military necessity. Having become a party to the GC in 1956, Iraq 
was bound by this provision. 


3. Nature of Kuwaiti/Iraqi Crude Oil 


The Iraqi acts of discharging crude oil into the Gulf and setting fire 
to the oil wells involved two aspects of destruction of enemy property: the 
destruction of the oil itself and also the resulting additional damage to the 
ecosystem within Saudi and Kuwaiti territorial waters. With regard to the 
latter, the legality of destroying this property turns on the nature of the oil. 
Consequently, three questions concerning the nature of the Kuwaiti oil 
involved must be answered:*® Was the Kuwaiti oil public or private 
property; was it movable or immovable in nature; and was it located within 
the territory occupied or annexed by the enemy? 


a. Public or Private Property 


Since 1980, the entire oil industry of Kuwait has been owned and 
operated by the Kuwaiti Government through the Kuwait Petroleum 
Corporation. It is a vertically integrated oil company which extracts crude 
oil from the ground, refines it into numerous petroleum products, and even 
markets some of these products at government-owned gas stations 
throughout Western Europe.*? Accordingly, the Kuwaiti crude spilled by 
the Iragis and destroyed in the oil well fires was state-owned property. 


b. Movable or Immovable Property 


The Hague IV Regulations distinguish between public property, 
which is movable and used for military operations, and public property that 
is immovable such as buildings, forests, and agricultural cstates.*° These 
distinctions determine how a belligerent may use the enemy government 
property. It has been argued in the context of Israel’s occupation of the 
Sinai that crude oil could be viewed as movable public property which may 
be used for military operations.*! While interesting, this argument ignores 
the common sense notions about the nature of crude oil. Crude oil is 
buried underground, must be extracted and refined by means of complex 
machinery in the hands of skilled technicians, and stored before it may be 





pillage of property belonging to enemy civilians in the hands of a belligerent is 
prohibited. See GC, supra note 32, at Art. 33. 

The Iraqi oil “weapon” involved two sources: Jraqi crude oil pumped from oil tankers 
berthed at the Mina al Ahmadi port facility; and Kuwaiti crude oil pumped from and 
burned at Kuwaiti oil storage facilities and Kuwaiti oil ficlds. Under the international 
law of armed conflict, Iraq was free to destroy its own oil by discharging it into the 
Gulf. As to any damage done to enemy state or private property in the process, 
however, Iraq was subject to the restriction that any such destruction must be justified 
by military necessity. 

Anthony, Arabia: Kuwait, The New Encyclopaedia Britannica, Macropaedia (1989). 
Hague IV Regulations, Arts. 53 & 55, supra notes 35 & 37. 

Dinstein, The International Law of Belligerent Occupation and Human Rights, 8 Israel 
Y.B. on Human Rights 104, 130 (1978). 
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used for military operations.°? Timber from forests and crops from 
agricultural estates are specifically listed as forms of immovable property in 
the Hague IV Regulations.** If goods such as these are explicitly listed in 
the key provision of the Convention as immovable goods, then crude oil, 
which requires considerably more processing than timber and crops before 
being consumed, can readily be viewed as immovable property as well. 


c. Active Military Operations, Occupation, or Annexation 


The laws of armed conflict outlined above only apply if the alleged 
violations occurred during active military operations or during an occupa- 
tion. If Iraq successfully annexed Kuwait by mid-January, the laws of armed 
conflict would not apply. Active military operations end and occupation 
begins when a territory is actually placed under the authority of a hostile 
army.°* Once an invasion into another state renders the enemy government 
incapable of publicly exercising its authority, the invader has successfully 
substituted its own authority in the territory.*> 


Occupation is expected to be temporary. The original government 
will either reassert its authority through force of arms or a negotiated 
settlement, or the belligerent state will legally annex the occupied territory. 
A belligerent may lawfully annex a territory only after the state of war from 
which the occupation arose has ceased. So long as the ousted government 
is substantially continuing the general hostilities arising from the initial 
invasion, annexation cannot be legally effective.*° 


Once annexation is effected, all property belonging to the previous 
government becomes the property of the annexing government.*’ The 
Hague IV Regulations and GC Article 53 would therefore no longer apply 
since the territory is no longer occupied, and title to state property has 
been transferred to the annexing state.°* Iraq was able to crush all 
Opposition by Kuwaiti armed forces and install a puppet government only 





See Singapore Oil Stocks Case, Singapore, Court of Appeal, 1956, 23 I.L.R. 810, 51 
A.J.1.L. 802 (1957). The majority opinion found Britain’s seizure of Dutch-owned 
crude oil from Japanese military forces as “war booty” to be illegal. In so doing, the 
Court rejected the argument that crude oil was a war munition (and hence movable 
property). But see E. Wallach, Treatment of Crude Oil as a Munition de Guerre: A 
Reexamination of United States Policy in the Light of Past Practice (Jan. 21, 1991) 
(unpublished manuscript). 

Hague IV Regulations, supra note 31, at Art. 55. 

Hague IV Regulations, Art. 42 states: “Territory is considered occupied when it is 
actually placed under the authority of the hostile army. The occupation extends only 
to the territory where such authority has been established and can be exercised.” Jd. at 
Art. 42. 

Glahn, supra note 33, at 28. Iraq was able to achieve the occupation of Kuwait within 
3 days of the August 2nd invasion, as Kuwaiti-organized resistance quickly collapsed. 
Although active hostilities renewed in January 1991 with the opening of the Coalition 
air war, the August-December 1990 period was a period of military occupation. 

J. Stone, Legal Controls of International Conflict 720 (1954). 

Oppenheim, supra note 34, at 397. 

Art. 6 states in pertinent part: 
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two days after the start of its invasion.*° It promptly thereafter declared 
that it had “comprehensively and eternally merged” with Kuwait, making 
it a province of Iraq. 


Two things prevented Iraq from legally asserting annexing Kuwait. 
First, the Emir of Kuwait was able to flee the country and gather surviving 
Kuwaiti conventional forces to continue hostilities. Second, the U.N. 
Security Council condemned the Iraqi invasion as a breach of international 
peace and security®! and decided that the illegal annexation was null and 
void.*® 


4. Conclusion Regarding Rule to Be Applied 


The oil released into the Gulf from the Sea Island Terminal and 
burned from oil wells throughout Kuwait was immovable public property. 
Depending on Iraqi intent, the international law to be applied is either that 
of treatment of enemy property during active military hostilities or during 
occupation. If we assume the intent behind the oil spill and oil well fires 
was to employ a means to injure Coalition forces in the context of ongoing 
hostilities, the legal test is that of imperative (or absolute) military 
necessity as Outlined by the Hague IV Regulations, Article 23(g) and GC, 
Article 53. On the other hand, if the Iraqis acted out of an intent to destroy 
the public property of Kuwait, the legal test is the duty both as a 
usufructuary as outlined by the Hague IV Regulations, Article 55 and a 
belligerent again under GC, Article 53. The Sea Island spill and the oil well 
fires will be analyzed under each theory. 


5. The Sea Island Terminal Oil Spill as a Means Employed 
During Active Military Operations 


A number of facts support the theory that the Iraqis intended to use 
the Sea Island oil spill as a weapon against Coalition forces. First, the 
timing of the release suggests it was done in anticipation of an imminent 
U.S. amphibious landing on the Kuwaiti coast. Although the Iraqis could 
have destroyed the oil by releasing it into the sea in early August, they 
chose not to do so until January 19th, only three days after the Coalition 
began its air campaign. The lack of Iraqi resistance during the initial days 





In the territory of Parties to the conflict, the application of the present 
military Convention shall cease one year after the general close of military 
operations; However, the Occupying Power shall be bound, for the duration 
of the occupation, to the extent that such Power exercises the function of 
government in such territory, by the provisions of the following articles of the 
present Convention: 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 61 to 77, 143 


GC, supra note 32, at Art. 6. 


J. Whelan, World Affairs; Middle East and North Africa-Kuwait, 1991 Britannica Book 
of the Year 411 (1991). 


Id. 


S.C. Res. 660, Aug. 2, 1990 (S/RES/660(1990)). 
S.C. Res. 663, Aug. 9, 1990 (S/RES/663(1990)). 
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of the air war suggests that they did not expect an offensive by Coalition 
forces. When that attack came, the shock was therefore all the greater. 
Knowing that the United States had a potent amphibious force steaming 
near the Kuwaiti coast, and stunned by the air attack, the Iraqi 
commanders may have feared an imminent assault from the sea for which 
they had not fully prepared. In desperation, they may have decided a 
massive oil spill would hamper a landing. With water currents and 
prevailing winds in the Persian Gulf at the time of release moving 
counterclockwise, the Iraqis could have expected the slick to move 
generally south, mindful of uncertainties as to speed and movement 
adjacent to the shoreline.“ 


United States analysts pointed to several potential tactical purposes 
for the spill. The oil could conceal floating contact mines sown along the 
beach approaches. It could also foul the intakes of amphibious assault craft 
and even larger amphibious warfare ships operating near the beaches. Both 
craft rely on water drawn from the sea for cooling. More speculative, the 
Iraqis may have intended to ignite the oil off the beaches once the actual 
amphibious landing began. 


The oil slick had potentially far greater consequences for Coalition 
forces. If the slick had inundated the Saudi coast as far south as Jubail and 
al-Khobar, it could have forced the closure of desalinization plants. These 
plants supplied almost all the drinking water for Saudi Arabia’s Eastern 
Province and Riyadh. Included within this area were more than 600,000 


U.S. and other Coalition ground troops.® Cutting off drinking water would 
have disastrous effects on troops operating in the desert heat. A secondary 
benefit of a successful shut-down of the desalinization plants would be the 
closing of Saudi Arabia’s largest industrial complex at Jubail, including its 
electric generating plants that rely on fresh water for cooling.® 


Hague IV Regulations, Article 23(g) permits destruction of enemy 
property when “imperatively demanded by the necessities of war,”®’ and 
GC Article 53 permits destruction of property when “rendered absolutely 
necessary by military operations.”°* Did the Iraqi destruction of up to 3 





Zolton, Amphibious Feints Force Iragis to Squander Manpower, Navy Times, Mar. 11, 
1991, at 12. During the Desert Storm build-up, Marine forces staged several large 
amphibious assault exercises. These were well covered by the media, which was given 
greater than usual access to the forces taking part in those exercises. 

Atkinson & Balz, supra note 8, at Al. According to U.S. Coast Guard officials, 
however, prevailing winds in January were northwesterly from the Saudi coast tending 
to keep the oil off the coast. See Isikoff, Wind Called Key Factor in Damage From Oil 
Spill, Wash. Post, Jan. 31, 1991, at A24. 

Lippman & Booth, supra note 2, at 13 & 16. The desalinization plants work on a 
“reverse osmosis” process which uses sensitive filters to screen out salt molecules from 
the water. If oil reached the filters, they would be overwhelmed and the plants unable 
to operate. 

Isikoff, Saudis Brace for Onslaught of Oil Slick, Wash. Post, Jan. 27, 1991, at A22. 
Hague IV Regulations, Art. 23(g), supra note 31. 

GC, Art. 53, supra note 32. 
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million barrels of oil belonging to the Kuwait Government, and the vast 
ecological damage within the territorial waters of Kuwait and Saudi 
Arabia, meet these tests? ' 


a. The Concept of Military Necessity 


Neither military manuals nor law texts provide a precise definition 
of the term military necessity.’ According to Professor McDougal, “this 
concept may be said to authorize such destruction, and only such destruc- 
tion, as is necessary, relevant, and proportionate to the prompt realization 
of legitimate belligerent objectives.”’° The concept therefore includes 
several elements. First, the use of the force must further the defeat of the 
enemy. Second, the force used must be capable of being regulated. Third, 
the collateral damage caused in the attack must not be disproportionate to 
the military gain expected. A gross disparity between the amount of 
destruction and the military results achieved would suggest lack of military 
necessity.” While military necessity is more a concept than an absolute 
rule, it nonetheless provides a limit on the action of the military com- 
mander.’2 For example, post-World War II war crimes trials rejected the 
German doctrine of kriegsraison, under which German military command- 
ers had unlimited discretion in committing acts of destruction in further- 
ance of war aims.’* Military necessity requires an act be reasonable under 
the conditions in which the force was uscd. Thus, each instance must be 
judged on its own peculiar facts.” 


b. Military Necessity of the Sca Island Terminal Spill 


The U.S. amphibious forces and the desalinization plants were both 
“legitimate military objectives.” As regular armed forces of the cnemy, the 
amphibious forces were obviously Icgitimate targets. The desalinization 
plants were also Icgitimate targets given the tremendous and immediate 
impact their shutdown would have had on the effectiveness of Coalition 
ground forces.”> But, having mct the first clements of military necessity, the 
oil “weapon” fails to fulfill the remaining two clements. 





Glahn, supra note 33, at 225. 

M. McDougal & IF. Feliciano, Law and Minimum World Public Order 72 (1961). 
Greenspan, supra note 33, at 280. 

McDougal & Feliciano, supra note 70, at 80. 

Greenspan, supra note 33, at 279. 

Glahn, supra note 33, at 226. 

Some might argue that, since these vital facilities provided water to 18 million civilians 
living in the arca, they should be legally immune from attack. The debilitating effect 
the cutoff would have had on the 600,000 Coalition ground forces would nonetheless 
have justified the targeting of the plants. One must be mindful that the Coalition air 
campaign shut down the Baghdad city water system as a result of successful attacks 
upon the clectric utilities and chlorine factories on which it relied to operate its water 
filtration plants. As a result, there was a significant chance of devastating cholera and 
typhoid epidemics developing among the city’s 4 million inhabitants if repairs could 
not quickly be made. See Okie, Health Official Sees Threat of Epidemics in Iraq, Wash. 
Post, Feb. 26, 1991, at A10. See also Hockstader, Water Problems Pose Health Crisis in 
Iraqi Capital, Wash. Post, Mar. 4, 1991, at A15. Consequently, one may infer that the 
United States did not consider water facilities immune from shutdown when there 
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First, the “weapon” used by the Iraqis to attack the amphibious 
force and desalinization plants was too unregulated to be reasonably 
certain that its use would result in the damage to the military objective 
targeted. The movement of the released oil from the terminal 10 miles off 
the Kuwaiti coast was completely dependent on winds and currents. It 
could not be reasonably predicted whether the oil would hug the coast far 
enough south to actually inundate beach areas in Kuwait or the desalin- 
ization plants in Saudi Arabia. In fact, in mid-February, the oil was trapped 
in an area Off the Saudi coast well north of Jubail but far south of potential 
beach assault areas in Kuwait.”© In comparison, even the Scud missile 
appeared to be highly accurate. 


Additionally, the Saudi’s ability to deploy a protective system of oil 
booms to keep the oil from reaching the intakes at desalinization and 
electric utility plants further reduced the probability of success. The Saudis 
had extensive experience with using booms to contain previous oil spills in 
the Gulf.’ 


With respect to the anticipated amphibious landing, the “lack of 
regulation” argument is even more compelling. Besides the uncertainty 
that the oil would actually reach any beach areas in significant quantities, 
let alone possible invasion beaches, the oil would remain in effective 
concentrations for only a few days after release. It was estimated that a 
third of the oil dissipated within two days of the release.’$ Since Sea Island 
Terminal is located well south of the Kuwaiti coast, most of the shoreline 
would not be covered by the slick, including those areas around Kuwait 
City and Basra.” 


In addition, U.S. officials publicly claimed that it would be difficult 
to ignite crude oil floating on watcr.8° In anticipation of an invasion of 
Great Britain by the German Army in 1940, both the British and the 
Germans carricd out extensive cxpcriments to test the practicality of 





were otherwise legitimate reasons for attacking supporting facilities. Since the electric 
grid also served military installations and other war-supporting activities, and chlorine 
may be used to manufacture poison gas, the United States considered each to be 
legitimate targets. 

Society of Organizations for Reparations for the Environment, press conference, Mar. 
19, 1991, Dr. Malcolm Spaulding, NEXIS, current file: Kuwait Regional Convention 
[hereinafter SORE). 

Isikoff, supra note 66, at A22. The effectiveness of the booms was open to much 
debate. It was said that seas often reached nine feet in January, which would have been 
large enough to overcome the booms. Additionally, some officials feared the oil would 
sink to the bottom and be pulled under the boom by tidal action. See Longo, Saddam's 
Oil Spill Weapon Deemed ‘Environmental Terrorism’, Navy Times, Feb. 11, 1991, at 25. 
SORE, supra note 76. 

Gellman, Theories Vary on Motive for Spill, Wash. Post, Jan. 26, 1991, at A16. 

Id. at A13. Coast Guard Admiral Kime commented that such a technique could have 
been useful in cleaning up the Exvon Valdez spill, but was simply not feasible. Other 
officials pointed out that whatever ability there was to ignite the oil would diminish 
cach day the oil was in the water. Nonetheless, some officials suggested that it might 
be possible to combine gasoline with crude oil to create a combustible mixture. 
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covering water adjacent to beaches where amphibious landings were 
imminent with burning oil. Both belligerents reached the conclusion that 
the plan was unworkable.®! 


The Iraqi oil “weapon” also fails the last element of military 
necessity in that the collateral damage done trying to close desalinization 
plants or defeat an amphibious landing was completely disproportionate to 
the objective sought. The military gains expected were far outweighed by 
the short- and long-term environmental damage in the Gulfs ecosystem 
and the extensive economic effects. 


In conclusion, a weighing of all these elements establishes a lack of 
military necessity for the Sea Island Terminal spill if the intent behind it 
was to attack Coalition forces. 


6. The Oil Well Fires as a Means Employed During Active 
Military Operations 


Some evidence suggests that the oil well fires were set by the Iraqis 
to obscure military targets from attack by Coalition forces, particularly 
from the air. Again, the timing of the setting of the fires is consistent with 
such an intent. The first group of wells in the Wafra field was ignited at 
about the same time as the Sea Island Terminal oil release. This coincided 
with the beginning of the Coalition air campaign, which included targets in 


southern Kuwait where the Wafra Field was located. This act was small 
compared to the attempted arson of virtually every Kuwaiti oil well during 
a 5-day period in February immediately preceding the Coalition’s ground 
offensive. 


The black smoke from the furiously burning wells served two 
tactical purposes. First, it obscured visual acquisition of military targets. 
Pilots need to see tanks and artillery emplacements to bomb them 
accurately. More than 90 percent of all air munitions used in the war were 
“dumb” bombs whose successful delivery requires knowing where the 
target is well in advance of release.8* While some aircraft carry radar 
capable of identifying large fixed targets, accuracy can be degraded when 





81. B. Collier, The Defense of the United Kingdom 133 (1957). The British established a 
small Petroleum Warfare Department which tested a number of flame weapons, 
including attempts to “set the sea on fire.’ See also W. Ansel, Hitler Confronts 
England 244 (1960). Both the German Amny and Navy studied the problem with a view 
toward overcoming any British use of this “weapon.” Both services developed 
workable countermeasures. The Navy found that special fire-fighting tugs could be 
used, each towing a jong chain of logs. The logs would be mancuvered to corral the 
buming oil and then tow it out to sea. It would then be extinguished by means of 
materials carried aboard the tugs. They found that the oil had to be both light enough 
to ignite readily, but heavy enough to sustain a continuing blaze. The German Navy 
found it took an extravagant amount of oil which then had to be boosted with gasoline 
and special ignition methods. The scheme was found to be most workable in isolated 
areas, such as marshlands, behind the beaches. 

Smith & Richards, Numerous U.S. Bombs Probably Missed Targets, Wash. Post, Feb. 22, 
1991, at A2S. 
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the pilots are unable to see the target. The smoke can also force pilots to 
fly at lower altitudes to spot their targets, making them more vulnerable to 
antiaircraft weapons.** Second, smoke can affect the accuracy of “smart” 
bombs which rely on either a television-type picture transmitted from a 
camera located in the nose of the bomb or on a laser beam illuminating the 
target. Smoke can obscure the “view” of the target for the camera or 
interrupt the laser beam on which the bomb depends in locating its target.* 


a. Military Necessity of the Oil Well Fires 


To be lawful, Iraqi acts of burning crude oil from over 500 wells, and 
attempting to do so in 300 more to obscure Iraqi military targets, must have 
been justified by military necessity. Creating smoke to hide military targets 
from enemy view easily meets the “legitimate military objective” require- 
ment. But, like the oil spill, it is more difficult to meet the second element: 
that the methods used be capable of regulation. What direction the smoke 
covered was completely dependent on the wind. Although it generally blew 
toward the south, this direction was subject to change.® 


The effectiveness in obscuring targets was also questionable. While 
there were instances in which attack planes returned from missions without 
dropping bombs or diverted to secondary targets because of the smoke, 
the tactic had little impact on Coalition military operations overall.8’ The 
speed at which Coalition ground forces were able to advance into Kuwait 


is another indication of the relative military insignificance of the hindrance 
caused by the oil well fires. 


The Iraqi action also fails to satisfy the proportionality element of 
military necessity. For a very marginal and short-term tactical advantage on 
the battlefield, the Iraqis ignited fires which took ten months to extinguish, 
squandered natural resources worth $20 million a day, and spewed toxics 
and carcinogens into the atmosphere. The long-term economic and health 
costs significantly outweigh the military benefit of making targeting 
marginally more difficult. 


7. The Oil Spill and Oil Well Fires as Vandalism 


While some arguments can be made that the Iraqis used the Sea 
Island Terminal oil spill and the oil well fires as weapons against the 





83. Murphy, supra note 3, at Al3. 

84. Smith & Richards, supra note 82, at A31. 

85. Murphy, supra note 3, at Al3. 

86. Several such instances were reported. Id. See also Atkinson & Claiborne, Jraq Says 
Retreat Ordered; U.S. Calls Move Insufficient, Wash. Post, Feb. 26, 1991, at Al; 
Atkinson & Devroy, Allies Meet Little Resistance, Capture Thousands of POWs, Wash. 
Post, Feb. 25, 1991, at Al. 

Murphy, Allied Forces Invade Kuwait As Bush Orders Ground War, Wash. Post, Feb. 24, 
1991, at Al (quoting allied officials). Although smoke obscured almost half of Kuwait 
to some degree, pilots found that at specific targets the smoke could appear thick at 
certain angles but be thin enough directly overhead to permit accurate bombing. See 
Zolton, Carrier Air Stung Saddam with 16,000 Sorties, Navy Times, Mar. 11, 1991, at 36. 
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Coalition forces, a much stronger case can be made that these were simply 
brutal acts of vengeance. This would be completely consistent with other 
acts committed by the Iraqis during the occupation. From the early days of 
the occupation, there was extensive pillaging of private property by Iraqi 
soldiers and a systematic Iraqi Government effort to plunder both private 
and public property. Stores, businesses, banks, public buildings, and even 
hospitals were picked over; medical equipment, vehicles, art treasures, and 
other valuables were trucked to Iraq.8% 


As the Coalition’s air campaign progressed and the ground war 
loomed, the Iraqis vandalized what could not be removed. Hotels, govern- 
ment institutions, public utilities, and oil production facilities were all 
damaged. The Iraqis even damaged Kuwait City’s Planetarium, the Zoo, 
and one of the five historic gates of the Old City Wall.®? In light of these 
acts, the Sea Island Terminal spill of up to 3 million barrels of oil and the 
arson of over 500 oil wells appear as additional acts of vengeance heaped 
on Kuwait. 


Some commentators point to Hussein’s threats to pollute the 
Persian Gulf with oil and set the oil wells ablaze shortly after the August 
invasion, months before the Coalition air campaign began, to support the 
contention that Iraq intended the oil release and fires as vandalism. In fact, 
captured Iraqi military orders to corps commanders issued on January 17th 


(one day after the Coalition air campaign commenced) instructed the 
commanders to destroy oil fields during the battle with Coalition forces.” 
That this was a general plan to vandalize Kuwait’s oil resources, irrespec- 
tive of any military need to do so, became evident when the Iraqis 
systematically destroyed all Kuwaiti oil facilities within the span of a week. 


The term “usufruct” means literally “to use the fruit.” As a 
usufructuary of the Kuwaiti Government’s crude oil, the Hague IV 
Regulations permit Iraq to extract the crude oil from Kuwait’s oil wells at 
the same rate that the Kuwaitis themselves had been extracting it.9! Under 
the same regulations, they may also sell the crude oil or process it into 
petroleum products for their own use. Only when a belligerent occupier 
extracts fruits from state property in a wasteful or negligent manner, so that 
the capital value of the property is affected, are its duties as a usufructuary 
violated.* 





J. Whelan, supra note 59. See also Branigan, Kuwait’s Treasures Vandalized, Wash. Post, 
Mar. 6, 1991, at A21. 

Branigan, supra note 88. As an example of the mean-spirited nature of the vandalism, 
at the century-old Sief Palace, home of the Kuwaiti royal family, the Iraqis destroyed 
a portion of the building facade with gunfire and burned down the wing of the Palace 
used as the Emir’s offices. The library was ransacked, with rare books scattered on the 
floor amid human defecation, smashed furniture, and the remains of small fires that 
had been set in an unsuccessful attempt to set the whole library ablaze. 

Atkinson & Claiborne, supra note 18, at Al. 

Greenspan, supra note 33, at 288. 

Stone, supra note 56, at 714. 
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Needless to say, setting fire to oil well heads so that they burn 
uncontrollably is wasteful in itself. But, by destroying the control mecha- 
nisms that limited Kuwait’s daily oil production to 2 million barrels, the 
Iraqis allowed the oil to escape the fields at a rate that risked severely 
damaging them.” The Iraqi destruction of the crude oil dumped in the 
Persian Gulf and burned at the wellheads violated its duty as a usufructuary 
in occupied Kuwait under the Hague IV Regulations. This destruction also 
violated Iraq’s duty, under Article 53 of the GC, not to destroy enemy 
property unless absolutely necessary for military operations. 


B. Destruction of Kuwaiti Oil Under a “Scorched-Earth” Policy 
1. Present State of the Law 


President Bush, condemning the destruction of the oil wells and 
facilities, characterized the Iraqi actions as a “scorched-earth policy.” 
This term usually refers to a policy of general devastation of public and 
private property employed by an army during a retreat in the face of 
advancing enemy forces.®> The tenor of the President’s remarks suggests 
that a scorched-earth policy is per se illegal. In fact, the law of armed 
conflict recognizes the lawfulness of a campaign of general destruction of 
enemy property under certain circumstances. 


A scorched-earth campaign, like any other destruction of enemy 
property, must meet the requirement of Hague IV, Regulations Article 
23(g), and GC Article 53; that is, the campaign must be “imperatively 
demanded by the necessities of war” or otherwise “rendered absolutely 
necessary by military operations.” There must be no less destructive 
alternative to achieve the operational goal. 


The judgment rendered by the U.S. Military Tribunal at Nuremberg 
in the case of General Lothar Rendulic confirmed that a scorched-earth 
policy can still be a lawful tactic.°” Among a number of allegations against 
General Rendulic was the charge that he had committed a war crime by 
ordering the wanton destruction of private and public property in the 
province of Finnmark, Norway during the retreat of his 20th Mountain 





93. Branigan, Kuwait's Environmental, Economic Nightmare, Wash. Post, Mar. 14, 1991, at 
A35. As evidence of this danger, some wellheads are spouting white smoke, indicating 
that underground water which provides the pressure for some reservoirs is being 
sucked up to the surface along with the crude oil. This will adversely affect the 
long-term efficiency of the fields. 

Schwartz, supra note 16, at 38. 


Glahn, supra note 33, at 228. Professor Lauterpacht adds that a scorched-earth policy 
can also be used to suppress a levy en masse or dispersed small bands of enemy troops 
in an occupied territory. Since such general destruction would cut off vital food and 
information to such groups, the tactic is considered lawful. See Oppenheim, supra note 
34, at 415. 

Oppenheim, supra note 34, at 416. 

The Hostage Case (United States v. List) (1949), U.S. Mil. Trib. Nuremberg, Trials of 
War Criminals Before the Nuremberg Military Tribunals Under Control, Council Law 
No. 10, XI (1950) [hereinafter Trials of War Criminals). 
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Army. Rendulic defended his scorched-earth policy on the basis of military 
necessity. In acquitting the defendant on that charge, the Tribunal, after 
quoting Article 23(g) of the Hague IV Regulations, went on to state: 


The destruction of public and private property by retreating 
military forces which would give aid and comfort to the 
enemy may constitute a situation coming within the excep- 
tions contained in Article 23(g).... It is our considered 
opinion that the conditions, as they appeared to the defen- 
dant at the time were sufficient upon which he could 
honestly conclude that urgent military necessity warranted 
the decision made. This being true, he may have erred in the 
exercise of his judgment but he was guilty of no criminal 
act.%8 


The 1949 Geneva Conventions did nothing to change the law 
regarding a scorched-earth policy. In fact, a delegate from the Interna- 
tional Committee of the Red Cross specifically pointed out during the 
drafting process that GC Article 53 would not make such a policy illegal.” 


2. “Scorched-Earth” as a Tactic in Kuwait 


The igniting of the oil wells or the spilling of oil in the Gulf by the 
Iraqis can be justified under a scorched-earth theory only if it was militarily 
necessary to do so. Certainly, if the Iraqis were intending to retreat, they 


could have lawfully destroyed ammunition, weapons, and provisions they 
could not take with them.1” That would logically include any refined 
petroleum products readily usable as fuel by the advancing Coalition 
forces. Crude oil in the ground, however, which would eventually become 
usable by advancing Coalition forces only after considerable effort and 
time, is not analogous to readily usable munitions and provisions.1°! Crude 





98. Id at 1296-97. General Rendulic was retreating into Norway under attack from 
high-quality Soviet forces. The scorched-earth policy at issue involved evacuation of 
43,000 people from Finnmark during the Arctic winter. All domestic animals and other 
food supplies were removed. German troops destroyed whole villages, as well as 
communication and transportation facilities. All of this was done to deny the advancing 
Russian forces critical shelter from the cold (tents being inadequate for this purpose). 
Removal of the population would also ensure the Soviets would gain no intelligence 
information on German movements. Evacuees were permitted to take what baggage 
they could carry, but their dwellings were subsequently destroyed. The Germans 
provided transportation to all people unable to walk, as well as provisions for 
temporary shelter, food, and medical care. Although the indictment had alleged that 
hundreds of evacuees died from exposure, the Court found no evidence that anyone 
had been killed due to the evacuation. Jd. at 1295-96. A similar decision was made by 
the Court concerning measures of general devastation taken by certain German 
generals in Russia. See High Command Trial (William von Leeb) (1948), Trials of War 
Criminals, id. at Vol. VIII. 

Glahn, supra note 33, at 228. 
Oppenheim, supra note 34, at 228. 


To a limited extent, the Iraqis had used or attempted to use crude oil as a flame 
weapon. They had placed it in trenches as part of their fixed defensive barriers and had 
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oil is more analogous to forest timber and coal, which historically have 
been considered not susceptible to lawful destruction by retreating 
forces,1° 


Unlike the forces under General Rendulic, who were creating an 
effective barrier in the harsh Arctic winter to deprive pursuing Soviet 
troops of critical shelter and intelligence, the Iraqis were creating no 
impediment to advancing Coalition ground forces or maritime forces. In 
fact, there is no evidence to suggest that the Iraqis were preparing to 
retreat in the days before the Coalition ground offensive. Given all these 
considerations, the attacks on the oil wells could be fairly characterized as 
acts of vandalism aimed at causing long-lasting damage to the occupied 
Kuwaiti territory. Such a scorched-earth policy cannot be justified as 
militarily necessary.1°3 


C. 1925 Geneva Gas Protocol!™ 


The 1925 Gas Protocol’s broad language in defining what types of 
weapons it prohibits and the fact that Iraq is a party to it make it worth 
considering whether the oil “weapon” falls within its restrictions. As will 
now be developed, crude oil does not fall within the restrictions established 
in this widely adopted treaty. 


The Protocol prohibits “the use in war of asphyxiating, poisonous or 


other gases, and of all analogous liquids, materials or devices... and the 
use of bacteriological methods of warfare ....” Surprisingly, the Protocol 
does not define further the basic operative terms. As a result, much ink has 
been spilled by international lawyers attempting to specify the types of 
weapons prohibited by this treaty. There is an imaginative argument that 
the Convention makes illegal the use of nuclear weapons because of the 
long-lasting and severe effects of radiation.1° Even the U.N. General 
Assembly has tried to define the weapons prohibited, but without legal 
effect. 10 





poured it on roads, in both instances hoping to ignite it when an attack occurred. While 
such limited uses would qualify crude oil as a “weapon,” that is not what is involved in 
the oil spill or oil well fires. 

Oppenheim, supra note 34, at 414. The German retreat through the Somme area in the 
spring of 1917 included destruction of these resources and was considered not justified 
by military necessity. 

Greenspan, supra note 33, at 286. 


Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, Jun. 17, 1925, 26 U.S.T. 571, 
T.LA.S. No. 8061, 94 L.N.T.S. 565 [hereinafter 1925 Gas Protocol]. 
Roberts & Guelff, supra note 31, at 139. 
In 1969, the U.N. General Assembly further defined these terms. The Resolution 
States, in pertinent part: 
The General Assembly, . . . 
Declares as contrary to the generally recognized rules of international law, as 
embodied in the Protocol for the Prohibition of the Use in War of 
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of 
t 
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The accepted approach for interpreting a treaty is to apply the 
ordinary meaning of the terms of the treaty in their context and in the light 
of the treaty’s object and purpose.’°”? Chemical and biological agents are 
man-made substances specifically designed for use as weapons and in- 
tended to have immediate, rather than chronic, effects on the enemy 
personnel or area exposed to them. Crude oil has none of these charac- 
teristics, as it occurs naturally and is widely used as an energy source. While 
the use of crude oil-based products results in adverse human health and 
ecosystem effects, that alone cannot reasonably be argued to justify their 
inclusion among weapons prohibited by the 1925 Gas Protocol. 


D. 1977 U.N. Convention! 


Drafted in response to perceived excesses in the creation of 
environmental damage by the United States during the Vietnam War, the 
Environmental Modification (ENMOD) Convention prohibits the use of 
environmental modification techniques in warfare. A number of interna- 
tional law and environmental law attorneys quickly concluded that Iraq’s 
oil “weapon” constituted such a technique and that Iraq, as a signatory to 
the Convention, violated ENMOD restrictions.1°9 In fact, a more careful 
analysis demonstrates that the ENMOD Convention does not apply to the 
Sea Island Terminal oil release or the oil well fires. 





Warfare, signed at Geneva on 17 June 1925, the use in international armed 
conflicts of: 

(a) Any chemical agents of warfare—chemical substances, whether 
gaseous, liquid or solid—which might be employed because of their direct 
toxic effects on man, animals or plants; 

(b) Any biological agents of warfare—living organisms, whatever 
their nature, or infective material derived from them—which are intended to 
cause disease or death in man, animals or plants, and which depend for their 
effects on the ability to multiply in the person, animal or plant attacked. 

Questions of Chemical and Bacteriological (Biological) Weapons, G.A. Res. 2603A, 
Dec. 16, 1969, reprinted in D. Djonovich, supra note 43, at Vol. XII, 226. 

Although U.N. General Assembly Resolutions do not create international law, 
they can nonetheless reflect state practice, which is one of the elements in the 
formation of customary law. In this case, the vote was insufficient to suggest that the 
Resolution evidences a customary norm. The vote on the Resolution was 80-3-36. The 
United States, Australia, and Portugal voted against it. Included among the states 
voting to abstain were China, France, and the United Kingdom. Both the number of 
abstentions and the almost uniform absence of support among permanent members of 
the Security Council suggest the Resolution is not reflective of state practice. 
Vienna Convention on the Law of Treaties, May 22, 1969, 1155 U.N.T.S. 331, 8 ILL.M. 
679, at art. 31. 

Convention on the Prohibition of Military or Any Other Hostile Use of Environmental 
Modification Techniques, May 18, 1977, 31 U.S.T. 333, T.I.A.S. No. 9614, 1108 
U.N.T.S. 151 [hereinafter ENMOD Convention]. 


Among them was Joel Burcat, general counsel, National Wildlife Institute. See SORE, 
supra note 76. 
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1. Provisions and Interpretation 


The ENMOD Treaty was negotiated under the auspices of the 
Conference of the Committee on Disarmament with all 30 member states 
participating. In 1976, the proposed Convention was presented to the U.N. 
General Assembly along with a set of Understandings.1!° At the heart of 
the Convention are the following provisions: 


Article I: 1. Each State Party to this Convention under- 
takes not to engage in military or any other hostile use of 
environmental modification techniques having widespread, 
long-lasting or severe effects as the means of destruction, 
damage or injury to any other State Party. 


Article II]: As used in article I, the term ‘environmental 
modification techniques’ refers to any technique for chang- 
ing—through the deliberate manipulation of natural pro- 
cesses—the dynamics, composition or structure of the Earth, 
including its biota, lithosphere, hydrosphere and atmo- 
sphere, or of outer space.!1? 


For several reasons, the Understandings which accompanied the ENMOD 
Convention are critical in applying the Convention to the oil spill and oil 
well fires. 


First, they clarify the operative terms ‘“‘widespread,” “long-lasting,” 
and “severe,” making it clear that, for an environmental modification 
technique to be prohibited, its effects must last several months, cover 
several hundred square kilometers, and cause serious or significant disrup- 
tion or harm to human life or natural or economic resources.1!2 


Second, the Understandings explain that the above definitions apply 
exclusively to the ENMOD Convention. The drafters recognized a funda- 
mental difference in purpose between the ENMOD Convention and the 
1977 Geneva Protocol I provisions being negotiated during the same 
period. Protocol I also contained provisions regarding the environment in 
an armed conflict.143 The drafters were aware that the ENMOD Conven- 
tion was concerned with a party using the earth’s natural forces as weapons, 
whereas the 1977 Geneva Protocol had the broader purpose of limiting 
damage to the environment in an armed conflict regardless of the weapon 
used. 





Roberts & Guelff, supra note 31, at 379. 
ENMOD Convention, supra note 108, at Art. I(1) & Art. II. 


1976 Understandings Related to Article I of the Environmental Convention, Special Report 
on the Question of a Convention to Prohibit Environmental Warfare, 31 U.N. GAOR 
Supp. (No. 27) 61, U.N. Doc. A/31/27 (1976), redacted in Roberts & Guelff, supra note 
31, at 377. 

Roberts & Guelff, supra note 31, at 378. The 1977 Geneva Protocol I also uses the 
terms “widespread,” “long-lasting,” and “severe.” 
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Third, the Understandings clarify the object and purpose of the 
Convention by providing a nonexhaustive list of phenomena qualifying as 
“dynamics, composition or structure of the Earth,” which the drafters felt 
could result from manipulating the forces of the environment.!1* 


2. Application to the Oil Spill and Oil Well Fires 


As stated above, the Convention’s object and purpose is to prohibit 
the turning of one of earth’s natural processes into a destructive force to be 
used against another party; therefore, the ENMOD Convention does not 
provide general protection of the environment from damage during armed 
conflict.1!> If the Iraqis intended to use the oil spill during hostile military 
operations as outlined above, then it is true that the Gulf currents were 
used to transport the crude oil toward the intended beach and desaliniza- 
tion plant targets. Similarly, if the Iraqis set oil well fires to provide smoke 
cover for their military forces, they were also relying on the natural force 
of the wind to blow the resulting smoke over their forces. 


These limited uses are not “environmental modification tech- 
niques,” as the term was defined by the drafters of the Convention, since 
they do not change the “dynamics, composition or structure of the earth.” 
The Iraqis did not change the ocean currents or the wind, but were merely 
using them to deliver their oil “weapon.”116 


If the Sea Island Terminal oil spill is an environmental modification 


technique, the resulting damage would fall within one of the qualifying 
phenomena as “an upset in the ecological balance.” Changes in the 





Id. Those listed were: earthquakes, tsunamis, an upset in the ecological balance of a 
region, changes in weather patterns (clouds, precipitation, cyclones of various types, 
and tornadic storms), changes in climate patterns, changes in ocean current, changes 
in the state of the ozone layer, and changes in the state of the ionosphere. 

One aspect of this limited protection is the extent of the environment covered. Article 
I specifies that the destruction, damage, or injury covered extends only to areas within 
the jurisdiction of other state parties. Damage done by environmental modification 
techniques to the environment in areas such as the high seas and all areas under the 
jurisdiction of nonparties is not prohibited by the Convention. 

The oil well fires appeared to alter the weather, at Icast locally within Kuwait. The 
tremendous heat generated from the fires created fierce winds at the edge of the oil 
fields. Measurements taken by the Kuwaitis in May, 1991, compared to measurements 
taken 12 months earlier, show a 30% decrease in solar radiation, a 40% decrease in 
ultraviolet light and a 20% increase in humidity. The soot from the fires seeded the 
skies and formed rain clouds. See Booth, Kuwait May Evacuate Smoke-Filled Areas, 
Wash. Post, May 21, 1991, at A12. 

If these effects turn out to be widespread, lasting and severe, they probably 
constitute ‘dynamics, composition or structure of the earth” as referred to in Article 
II since they are arguably “changes in weather and climate patterns” as mentioned in 
the definition provided in the Understandings. Nonetheless, the Convention only 
prohibits changing the dynamics, composition or structure of the earth through the 
deliberate manipulation of natural processes. The igniting of oil wells is not an 
environmental modification technique because it is not a technique which involves the 
deliberate manipulation of a natural process. Oil extraction is not a natural process, 
nor is the ignition of the oil being extracted. 
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weather and climate patterns in Asia, if caused by the smoke from the oil 
well fires, could also be qualifying phenomena;'!” but, the ENMOD 
Convention prohibits only use of natural processes as a weapon, not 
environmental damage in general.'18 Indeed, if the ENMOD Convention’s 
purpose was to provide general protection of the environment, the 
extensive environmental provisions placed in the 1977 Geneva Protocol I 
would be redundant. The ENMOD Convention, by its own terms, does not 
apply to the Iraqi oil spill or oil well sabotage. 


3. Extent To Which Iraq Is Bound By the Convention 


Even if the terms of the ENMOD Convention could be said to apply 
to the Iraqi actions, the issue of whether Iraq is bound by the Convention 
remains. Although Iraq signed the Convention in 1977, and the Convention 
entered into force in 1979, Iraq has never become a party to it. Unless a 
treaty reflects some international custom, it creates law only for the 
contracting parties.11? Hence, it cannot be enforced against states who do 
not become a party to it.12° A state choosing to sign a treaty is not bound 
to become a party to that treaty and may withhold ratification for any 
reason. 21 Iraq was therefore not bound by the ENMOD Convention when 
it spilled crude oil into the Guif and set fire to Kuwait’s oil wells. 


Iraq was under the customary international law obligation not to 
defeat the object and purpose of a treaty which it has signed or ratified, but 
which has not yet entered into force. 122 Those who argue that the ENMOD 
Convention applies to the oil spill and oil well fires also argue that Iraq has 
violated its duty as a signatory state. That argument, however, ignores the 
limited nature of the duty. Iraq need only refrain from acts which would 
make it impossible to comply with the provisions of the treaty once it enters 
into force. While reprehensible, Iraq’s conduct in polluting the Gulf with 
crude oil and setting fire to Kuwait’s oil wells will not prevent it from later 
ratifying the ENMOD Convention and then refraining from using environ- 
mental modification techniques for hostile purposes. 


In addition, the ENMOD Treaty does not reflect any customary 
international law. The concepts were new when it opened for signature in 
1976 and, by 1990, had 54 parties to it.123 The lack of widespread support 
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for the Convention indicates that it has not yet achieved customary law 
Status and could not be applied to Iraq even if its substance could be said 
to do so.124 


IV. CONCLUSION 


The spilling of a large quantity of crude oil in the Persian Gulf and 
the igniting of over 500 oil well fires by Iraq were violations of the 
international law of armed conflict. These acts violated customary inter- 
national law as evidenced by Articles 23(g) and Article 55 of the Hague IV 
Regulations. These acts also violated Iraq’s duty as a party to the GC not 
to destroy public property absent military necessity. Inasmuch as the GC 
has itself now become customary international law, Iraq would have been 
bound to comply regardless of its status as a party; however, as is so often 
the case in international law, finding a state responsible for violations of 
treaties and customary international law norms is only the beginning. 


Once a war has been concluded, three methods remain available to 
enforce the laws of armed conflict: (1) prosecution of suspected war 
criminals by international courts or national courts other than those of the 
offending state; (2) protests to the offending state coupled with a demand 
for prosecution of those persons suspected; or (3) protests to the offending 
State coupled with a demand for compensation for the injuries suffered. 
Although after the fact, such efforts are necessary to validate and affirm 
the commitment of nations to the agreed-upon laws of armed conflict. For 
the reasons outlined below, the best and most practical approach to the 
numerous Iraqi violations (including the oil “weapon”) would be the 
payment of reparations by Iraq tied to a statement acknowledging respon- 
sibility for the violations. 


The United States and its Coalition partners wisely chose not to 
occupy all of Iraq. The Iraqi people are currently unable, and perhaps 
unwilling, to end the government of President Hussein and his Baath Party. 
As a result of these two events, the government responsible for most of the 
war Crimes committed remains in power. Given that reality, the war crimes 
trials option has little chance of success. 


Although highly attractive to legal theorists and politicians, war 
crimes trials without a total victory over Iraq are simply not achievable. 
Perhaps most telling about the war crimes trial enforcement mechanism 
embodied in the 1949 Geneva Conventions is that it has never been 
used,’ despite numerous conflicts in which the Conventions should have 
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applied.126 Even the International Committee of the Red Cross has 
admitted that the system never worked.!27 While sounding good in 
sound-bites and op-ed articles, the war crimes trials option has wisely been 
left open but unused.128 


Although there is an ample legal basis for insisting on reparations 
for Iraq’s violations of international law, some critics argue against their 
use On political grounds. They point to the example of World War I, after 
which the victorious Allies saddled Germany with large reparation debts 
which fueled German resentment and helped to bring on World War II.!?° 
There is no doubt that Iraq faces daunting economic challenges as the 
result of the war. With pre-war debt of approximately $80 billion™®, Iraq is 
now estimated to need another $100 billion to repair its own war 
damage. Iraq’s capacity to generate oil revenue was damaged in the war, 
with a diminished output resulting in an estimated annual oil income of 
only $17.5 billion.1>2 The Security Council has also added to Iraq’s financial 
obligations by requiring Iraq to pay the cost of eliminating its arsenal of 
nuclear materials and chemical and biological weapons, at an estimated 
cost of $800 million. 15+ 


Critics add that it would be unfair to punish an entire nation for the 
acts of a dictator whom they did not choose.!*4 Of course, the same 
argument could have been used to justify no punishment for Germany and 
Japan for the horrors they committed during World War II. In addition, 


not holding nations responsible for international law violations based on 
their form of government would create a large class of judgment-proof 
nations. Nations with aggressive dictatorships would be less responsible for 
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their international wrongs than other nations. Given the number of 
nondemocratic states that start and lose conflicts, this exception would 
easily swallow the rule. 


The challenge will be to determine a percentage of oil-based export 
revenue that will permit Iraq a modest opportunity to rebuild and develop 
while offering victims substantial, if not complete compensation, within a 
reasonably short period of time. At the same time, it is important not to 
muddle reparations with the economic sanctions mechanism still in place. 
The United States has taken the position that sanctions against Iraq will 
remain in place as long as Hussein remains in power.’*> This position gives 
Iraq no incentive to begin payments to the U.N. reparations fund. The 
United States risks losing an important international law precedent and a 
beneficial compensation program to pursue a foreign policy goal it has so 
far failed to achieve, even through armed conflict. 


Taking this dubious strategy one step further, one legal theorist has 
even argued for the imposition of punitive reparations until Saddam is 
overthrown.176 White such a scheme is very attractive on an emotional 
level, there is every indication from the events of the past year that the 
present Iraqi Government is firmly in power and will not be dislodged short 
of armed foreign occupation of all of Iraq. 


The reparations option is the most practical way to affirm the law of 
armed conflict. The Security Council has in place a mechanism (the 
reparations fund) which can both compensate the victims of Iraq’s 
aggression and serve as a powerful precedent for applying existing 
international law. Given the realities, international law would best be 
served by achieving the reasonable goal of obtaining reparations specifi- 
cally identified as compensation for Iraq’s illegal activities. 


Whatever reparations are decided upon by the Commission, they 
will form an important precedent for the law of armed conflict. Establish- 
ing this precedent will form a basis for the further reasonable development 
of international law as a whole. Pressing a too-ambitious remedy risks the 
result of having no precedent at all. 
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LITHUANIAN INDEPENDENCE AND 
INTERNATIONAL LAW: A RETROSPECTIVE 
EXAMINATION 


Colonel James P. Terry USMC* 


I. INTRODUCTION 


When Lithuania asserted its independence from Moscow on March 
11, 1990, it was one of fourteen Soviet Republics and autonomous regions 
to make that claim under “perestroika.”! Of all those demanding indepen- 
dence, however, the Baltic states of Lithuania, Estonia, and Latvia most 
nearly met the criteria for self-determination established by contemporary 
international law, as affirmed by the United States and the Soviet Union in 
the Helsinki Final Act of 1975. 


The official recognition of Lithuanian independence by Moscow on 
September 6, 1991 marked the successful culmination of a 52-year struggle 
to overcome forcible incorporation of this independent State by the Soviet 
Union. Credit for this achievement must be accorded first to the Lithua- 
nian people, who persevered through decades of repression, and to their 
democratically elected leaders, who fought for their aspirations through 


peaceful means. 


This article examines the Lithuanian struggle, the applicable inter- 
national law of self-determination, and suggests a course for more effective 
U.S. support for other “Lithuanias,” where the right of peoples to their 
own national identity is suppressed. 


Il. THE LITHUANIAN SOVEREIGNTY CLAIM IN HISTORICAL 
CONTEXT 


The recently gained independence of the Lithuanian people is a 
claimed right that has been “legally” recognized by the United States since 
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1. Declaration reprinted in Parliament in Lithuania, 124-0, Declares Nation Independent, 
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1922.2 Lithuanian independence from imperial Russia had actually been 
proclaimed on February 16, 1918, nearly four years before U.S. recogni- 
tion. In 1920, after withdrawal of Communist forces from the Baltics, the 
new Soviet Government signed a peace treaty with Lithuania.* Article 1 of 
the Russo-Lithuanian Peace Treaty of July 12, 1920 provides: 


Russia recognizes without reservation the sovereign rights 
and independence of the Lithuanian State with all the 
juridical consequences arising from such recognition, and 
voluntarily and for all time relinquishes all the sovereign 
rights of Russia over the Lithuanian people and their 
territory. 


The fact of the past subjection of Lithuania to Russia does 
not impose on the Lithuanian nation and their territory any 
liabilities whatever toward Russia.* 


Lithuania’s admission to the League of Nations was registered on Septem- 
ber 22, 1921 and U.S. recognition followed in 1922. In 1928, Lithuania 
became a signatory of the Pact of Paris (known as the Kellogg-Briand Pact) 
and of the Convention on the Definition of Aggression. These initiatives 
were designed to strengthen Lithuanian national security. 


The years prior to World War II were peaceful. Lithuania con- 
cluded a Treaty of Good Understanding and Cooperation? with the other 


Baltic states in 1934 (to remain in effect for 10 years) to promote mutual 
understanding and friendship. The Treaty also created the Baltic Entente. 
When Latvia was unanimously elected to a seat on the Council of the 
League of Nations in 1936, the three Baltic nations felt their independence 
secure. 


The outbreak of World War II proved otherwise. Lithuania and the 
other Baltic states declared themselves neutral. Immediately after the 
Soviet Union signed the Molotov-Ribbentrop Agreement with Germany in 
1939 establishing European spheres of influence, however, Moscow dic- 
tated mutual assistance treaties with Lithuania and its Baltic neighbors. 
The Pact of Mutual Assistance with Lithuania, signed on October 10, 1939, 
decreed that all Lithuanian air and naval bases were to be transferred to 
Soviet control, and that Lithuania would garrison 25,000 Soviet troops.® 
Despite repeated assertions by the Soviet Government in early 1940 that 
the Pact with Lithuania in no way implied the intrusion of the Soviet Union 
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in the internal affairs of Lithuania,’ Soviet pressures immediately began to 
increase. On June 15, 1940, under the pretext that Lithuania had violated 
the Mutual Assistance Pact by concluding a military alliance with Latvia 
and Estonia, a completely false assertion, Soviet forces occupied the 
country and deposed the government. The new Soviet puppet regime and 
its state security apparatus quickly ordered the arrest of the leaders and 
active members of all non-Communist political parties and arranged for 
their immediate deportation to the Soviet Union.§ 


The Soviet occupation lasted only one year, from June 1940 until 
June 1941. Soviet forces then withdrew to protect the motherland as 
Germany launched a massive offensive. Only then was the duplicity of the 
Soviet Government in its repeated assurances of respect for Lithuanian 
self-determination during early 1940 fully revealed. One Soviet document 
discovered as the Red Army withdrew revealed that the Soviet Govern- 
ment planned and organized the Lithuanian occupation in 1939. The 
infamous “Serov Order,” entitled “Procedure for Carrying Out the 
Deportation of Anti-Soviet Elements from Lithuania, Latvia and Estonia,” 
was signed on October 11, 1939 by General Ivan Serov, then Soviet Deputy 
Commissar for State Security.° 


Hitler’s plan for the Baltic region called for the conversion of the 
Baltic states and Byelorussia into a German settlement area. A Nazi 
memorandum dated April 2, 1941 states that this goal would be achieved 
by a transfer of the bulk of the indigenous population to Russia and their 


replacement by educated, racially suitable German, Danish, Norwegian, 
Dutch, and even British farmers. 


Although the Lithuanian Provincial Government established during 
the Soviet occupation was dissolved by the Germans in August 1941, 
Lithuanian resistance groups announced in 1943 the establishment of a 
Supreme Committee for the Liberation of Lithuania to coordinate their 
actions. On February 16, 1944, the Committee issued an appeal to the 
Lithuanian nation which stated: “A Provisional Government of the Re- 
public will be organized when the proper time comes....” This Provi- 
sional Government was never formed because the German security forces 
arrested most of the Committee’s members soon after, and the remaining 
officials went underground. Leaders of the underground resistance later 
served as the spearhead of opposiiion to the Soviet reoccupation forces." 


As the Wehrmacht withdrew from the Baltic during September 
1944, the reoccupying Soviet Army reinstalled a puppet regime in Vilnius, 
with no recognition of Lithuanian rights guaranteed in the 1939 Pact of 
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Mutual Assistance. Between 1944 and 1949, the U.S.S.R. deported 250,000 
Lithuanian citizens to gulags in Siberia. The resistance to Soviet occupa- 
tion continued until 1952, eight years after the re-entry of the Soviet Army. 
Since then, the Soviets have pursued a conscious policy of forced Russifi- 
cation aimed at the eradication of the Lithuanian State. The religion, 
culture, and history of the Lithuanian people have been suppressed. 
Nevertheless, the Soviet Union has not been able to force acceptance of a 
totalitarian way of life among Lithuania’s intensely nationalist popula- 
tion. 2 


Ill. RIGHT TO SELF-DETERMINATION UNDER 
INTERNATIONAL LAW 


Quite apart from the Mutual Assistance Treaty signed by Lithuania 
and the Soviet Union in 1939 recognizing Lithuanian sovereignty, the 
international community has developed a cogent body ot law supportive of 
Lithuania’s self-determination claim. The Atlantic Charter,’ signed jointly 
by Roosevelt and Churchill in August 1941, and by Stalin one month later, 
pledged that the United States, Britain, and the Soviet Union: (1) would 
seek no territorial changes that do not accord with the wishes of the people 
concerned, (2) would respect the right of all people to choose the form of 
government under which they will live, and (3) wished to see sovereign 
rights and self-government restored to those who have been forcibly 
deprived of them. In its declaration of acceptance on September 23, 1941, 
the Soviet Union further stated that it was “guided by the principles of 
self-determination, sovereignty, and equality of nations.”!4 The following 
year, 1942, the 26 nations united in combat against the Axis powers, to 
include the United States and the Soviet Union, reaffirmed the principles 
articulated in the Atlantic Charter by signing the United Nations Decla- 
ration.’> This was the first use of “United Nations” as a term reflecting 
unity among nation-states. When the United Nations Charter was adopted 
three years later, it was the Soviet Union that initiated inclusion of the 
principle of self-determination within the Charter framework.'© 


The United Nations Charter carefully defined the principle of 
self-determination in a manner tailored to the concerns of the Lithuanian 
people. According to Article 1, paragraph 2 of the Charter, the purpose of 
the United Nations is “to develop friendly relations among nations based 
on respect for the principle of equal rights and self-determination of 





12. The refusal of the Lithuanian people to embrace the totalitarian puppet regime 
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peoples, and to take other appropriate measures to strengthen universal 
peace.” General Assembly Resolution 637A(VII), interpreting this Char- 
ter provision, further recommended that member states respect “the 
principle of self-determination of all peoples and nations.”?’ In 1960, the 
General Assembly, with the U.S.S.R. voting affirmatively, again declared 
the principle of self-determination as part of the obligation stemming from 
the Charter, not as a “recommendation,” but as a matter of authoritative 
interpretation.1® 


IV. UNITED STATES SUPPORT FOR LITHUANIA 


The United States had been vocal in its continuing support for 
Lithuanian self-determination. On July 23, 1940, Acting Secretary of State 
Sumner Welles summed up the U.S. position when he declared the 
President’s resolve to adhere to a policy supporting self-dctermination of 
Lithuania and nonrecognition of the forcible seizure of territory (known as 
the Stimson Doctrine).!° Secretary Welles pointed out that the Soviet 
Union could not advance any substantive reason for breaching its legal 
obligation pursuant to the Pact of Mutual Assistance of 1939. Furthermore, 
he noted that the occupation of Lithuania and the other Baltic Republics 
was a breach of every major treaty signed between the Soviet Union and 
the Baltic states after recognizing their perpetual right to sovereignty and 
independence in the 1920's. Finally, he stressed that the use of force had 
been outlawed in Soviet-Baltic relations by the treaties of nonaggression 
and peaceful settlement of disputes of 1926 and 1932. When U.S. officials 
bound the United States to the Atlantic Charter in August 1941, the 
American commitment was only reinforced. 


United States resolve was evident in the courts as well. The Federal 
judiciary, relying upon an Executive Order signed by the President on July 
15, 1940,?° precluded transfer of all property and assets of the Lithuanian 
Government or its citizens under U.S. control to the Soviet Union.?! 


As World War II came to a close, the United States and Britain, 
knowing the Soviet desire to punish those who sympathized with Germa- 
ny’s anti-Communist foreign policy, refused return of Lithuanians from 
within the allied military occupation zones of Central Europe. The United 
States and Britain refused to recognize Lithuanians and other Baltic 
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citizens as “Soviet citizens” within the context of the 1945 Repatriation 
Agreement since the initial seizure of these countries was deemed illegal. 
This action alone is believed to have saved thousands of lives.” 


In the post-war period, President Truman’s position was clear. In a 
message sent to Lithuanian representatives in the United States on June 
14, 1952, Truman said,”? in part: 


Coupled with revulsion at the acts of the occupying power, 
whose forcible incorporation of the Baltic states we have 
never recognized, we pay tribute to the determined endeav- 
ors of the diplomatic and other representatives of Estonia, 
Latvia, and Lithuania on behalf of their homelands. We shall 
not forget our Baltic friends. 


The Eisenhower and Johnson Administrations were also vocal in 
their support for Lithuanian self-determination. On January 6, 1957, 
President Eisenhower reaffirmed the Lithuanian right to independence in 
a statement to a joint session of Congress.24 On behalf of President 
Johnson, Vice President Humphrey made a similar statement when 
proclaiming Baltic Freedom Day on June 12, 1966.7 


In 1975, as U.S. representatives prepared to return to Helsinki for 
the final round of negotiations within the Conference on Security and 
Cooperation in Europe (CSCE), President Ford reassured concerned 
Lithuanians in the United States. He stated that a U.S. signature on the 
Final Act of the Helsinki Conference would not legitimize the Soviet 
annexation of Lithuania by a tacit recognition of post-World War II 
borders. The President explained that U.S. nonrecognition of the annex- 
ation was not affected by the CSCE process, and that, conversely, the 
Declaration of Principles within the Helsinki Final Act provided that “no 
occupation or acquisition of territory in violation of international law will 
be recognized as legal.”° This view remained the position of the U.S. 
Government during all later negotiations. 


V. SOVIET COMMITMENTS AT HELSINKI 


During the CSCE negotiations in 1975, the leaders of 35 nations, to 
include the United States and the Soviet Union, reached agreement on 
principles “guiding their mutual relations.” For the United States, the 
importance of the Final Act of the Conference was the provision commit- 
ting the participating states to protect human rights and fundamental 
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freedoms, equal rights, and self-determination of peoples.?” Although the 
Helsinki Declaration of Principles (as well as similar initiatives at the 
Belgrade, Madrid, and Stockholm follow-up conferences) was not binding 
upon the participant states, the Declaration appeared to offer the Lithua- 
nians a stronger position for claiming their right to determine their internal 
and external political status within the framework of international law. 


In theory, Article 72 of the 1979 Soviet Constitution (known as the 
Brezhnev Constitution) was designed to implement the self-determination 
provisions of the Helsinki Declaration. Article 72 guaranteed the right of 
secession to every constituent Republic of the Soviet Union; however, the 
Soviets proved the commitment to be merely illusory. When faced with the 
March 1990 declaration in Vilnius, coupled with similar demands by 
Georgia, Armenia, Moldavia, the Ukraine, Latvia, and Estonia, Kremlin 
leaders announced a new Soviet law of secession. The new law required 
that two-thirds of a Republic vote for secession in a popular referendum in 
which no campaigning would be allowed. If the referendum was defeated, 
no new request for secession could be made for ten years. If the 
referendum succeeded, a five-year period would follow for negotiating a 
separate agreement with the seceding Republic.?8 (In effect, this law, if not 
mooted by the failed August 1991 coup attempt, could well have preserved 
the then-political alignment of the Soviet Union well into the future.) 


After a vote by the full Soviet legislature on December 24, 1990 


directing a March 17 nationwide referendum on preserving the Soviet 
Union as a federal state,2 the Gorbachev regime attempted to reduce 
pressure in the economic arena. The January 3 provisional agreement with 
the larger Republics on funding the federal budget also addressed urgent 
economic stabilization measures.*° 


Just as these measures were addressing the concerns of the larger 
Republics, Gorbachev dispatched elite Interior Ministry troops to Vilnius 
to occupy Communist Party buildings.*! This Soviet initiative in January 
1991, which resulted in the loss of 14 Lithuanian lives, spurred further 
Lithuanian demands for independence from Moscow and precipitated 
plans for a February 9 plebiscite. On February 5, Gorbachev issued a 
decree invalidating the planned February 9 plebiscite, ordering the Repub- 
lic to instead participate in the March 17 vote.** This Soviet order was 
condemned in Vilnius. The February 9 plebiscite followed clearly reflected 
Lithuanian demands, as more than 90 percent of the Lithuanian people 





27. Historical Documents af 1975, Cong. Q. 559 (1976). 

28. See M. Olcott, The Lithuanian Crisis, Foreign Aff. 43 (Summer 1990) for a more 
complete discussion of the new law of secession. 
Dobbs, Soviet Republics to Vote on Union, Washington Post, Dec. 25, 1990, at Al. 


Dobbs, Kremlin, Republics Agree to Resolve Budget Dispute, Washington Post, Jan. 4, 
1991, at Al. 


Id. at 22. 


Gorbachev Seeks Support to Keep Union Intact," Pac. Stars & Stripes, Feb. 8, 1991, at 
5. 


139 





1992 Lithuanian Independence 


voted for independence from Moscow.*? This was followed by months of 
relative inaction on the part of the Soviet Government. 


Fortunately for the Lithuanians, time was on their side: they clearly 
understood what they wanted; their cause was endorsed by the interna- 
tional community at large; and they had the overwhelming support of their 
own population. The Soviet leadership, conversely, had not agreed on a 
clear course in early 1991, politically or economically. Despite the demands 
for reform from both the leadership in the Republics and the Soviet 
citizenry, former President Gorbachev was mired in bureaucratic malaise 
and economic strangulation. His strategy in Lithuania throughout early 
1991 appeared to consist, alternately, of positive rhetoric followed by 
disciplinary military action. This pattern was clearly intended to gain time 
to implement reforms he hoped would induce the secessionist Republics, 
including Lithuania, to remain within the Union. 


During this period, the United States continued to emphasize the 
legitimate claim to self-determination Lithuania enjoyed, while not jeop- 
ardizing Mr. Gorbachev’s leadership role. The new Soviet rules for 
secession, designed to give the central authorities a veto over the will of the 
people, were addressed informally within the CSCE construct as poten- 
tially harmful to the lawful demands of the Republics. At the same time, 
the United States realized that the support provided to Gorbachev must 
not provide the cover under which he could “stonewall” the Baltic 
independence initiatives. In this regard, the U.S. Government decided to 
cancel the U.S.-U.S.S.R. summit in early 1991 as a signal of our continued 
concern. 


Until the coup attempt, the political choice for the Soviets in 
Lithuania and in the other secessionist Republics was between satisfying 
growing nationalist demands on the one hand and preserving the unity of 
the centrally controlled political system on the other. These policy 
alternatives, however, had to be viewed at the time in a broader context. In 
Lithuania, for example, the factories and other capital assets that the Soviet 
State owned were valued at $33 billion.** The Soviets believed that a free 
Lithuania would be hard-pressed to pay off that amount, even if its 
demands for compensation for thousands of Lithuanians sent to forced 
labor camps or killed after the Red Army moved in during 1944 were met. 
More important, the Soviets depended on the port of Klaipeda in 
Lithuania as the main port of entry for military supplies for the adjacent 
autonomous oblast (province) of Kaliningrad. This region, they argued, 
would be cut off from the rest of the Soviet Union by an independent 
Lithuania, absent some reasonable military use accommodation. 


The failed August 1991 coup changed all sides of the equation. As 
President Gorbachev returned to Moscow from his prison dacha in the 
Crimea in late August, he denounced the KGB and distanced himself from 





33. Lithuanians Go To The Polls, Pac. Stars & Stripes, Feb. 11, 1990, at 5. 
34. See Two Liberations in Lithuania, N.Y. Times, Mar. 12, 1990, at A20. 
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the Communist Party. In the series of events which followed, a state 
machine, based on fear of the secret police and the repression of the Party, 
was crippled. On September 6, formal diplomatic recognition from the 
Soviet Union was announced by the then Soviet President and the new 
State Council.*> 


VI. CONCLUSION 


The tortuous path followed by Lithuania in regaining its indepen- 
dence from the former Soviet Union reflects the problems inherent in 
implementing the international law of self-determination. But for the 
overwhelming economic failure of the Soviet system and the resulting 
political collapse, the external pressures available through the United 
Nations and the CSCE would probably have been insufficient alone to 
effect the change in sovereignty demanded by the Lithuanians, at least in 
the near term. This is largely because the principles within the United 
Nations Charter are designed to protect the status and integrity of 
member-States as they entered the United Nations. While clearly the 
United Nations does recognize the rights of “peoples,” as evinced by 
numerous Gencral Assembly Resolutions calling for Palestinian self- 
determination and, more recently, U.N. initiatives on behalf of the Kurds, 
the former Sovict Union’s presence as a permanent member (with right of 
veto) on the Security Council effectively forestalled any initiative to 
implement change on Lithuania’s behalf under Chapter VII of the United 


Nations Charter (actions authorized by the Security Council, including 
military actions, to ensure international peace and security). 


In the bilateral and multilateral arenas, however, the United States 
has had, and will continue to have, opportunities to affect human rights 
which must not be squandered. As an example, the successes claimed by 
the United States and the former Soviet Union in the recently concluded 
negotiations concerning Conventional Forces in Europe (CFE) were 
obtained under the same framework (CSCE) which gave birth to the 
Helsinki Final Act. Whether addressing trade or arms control issues, the 
United States must begin to leverage its negotiating posture in a more 
focused way in favor of human rights and encourage our friends and allies 
to do the same. 





35. Hiatt, Soviets Recognize Baltic Independence in First Meeting of New State Council, 
Washington Post, Sep. 7, 1991, at Al. 
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A PROPOSED AMENDMENT TO THE 
MILITARY RULES OF EVIDENCE ON 
INSPECTIONS AND THE PROBABLE CAUSE 
SEARCH STANDARD FOR OPERATIONAL 
UNITS 


Major Kevin H. Winters USMC* 


INTRODUCTION 


Aschool principal may search a student’s personal belongings based 
on reasonable suspicion,’ but a Marine commander of a deployed unit 
must meet the far heavier burden of probable cause before he may search 
the wall locker of a subordinate suspected of possessing contraband 
detrimental to unit readiness.? Something is wrong. Especially if leadership 
and command are what we say they are. Regarding command, our officers 
learn a sobering principle: a commander is responsible for everything his 
unit does or fails to do. The concept is an uncompromising challenge. If the 
unit succeeds, the commander succeeds; if the unit fails, he fails. It’s the 
hardest of jobs. 


Officers also learn that command includes responsibility for the 
overall health, safety, and welfare of personnel within their control—a 
quasi-parental role. An unhealthy, undisciplined fighting force with low 
morale has little chance of mission accomplishment, and mission accom- 
plishment is the very reason for the existence of the military force. 


One tool given a commander to meet this challenge is the power to 
inspect unit personnel, equipment, and living spaces.* But the law cautions 





* Major Winters earned his B.A. and J.D. at the University of Louisville in 
1976 and 1983. He received his LL.M. at the U.S. Army Judge Advocate 
General’s School in 1990. Major Winters currently serves as Deputy Head, 


Research and Policy Branch in the Judge Advocate Division at Headquarters, 
U.S. Marine Corps. 


1. New Jersey v. T.L.O., 469 U.S. 325, 351 (1985) 


5 


2. Manual for Courts-Martial, United States, 1984, [hereinafter MCM, 1984] Mil. R. 
Evid. 315 [hereinafter M.R.E. 315] provides, in part, that “a search authorization 
... Must be based on probable cause.” 

MCM, 1984, M.R.E. 313(b), provides that: 


[A]n “inspection” is an examination of the whole or part of a unit, 
organization, installation, vessel, aircraft, or vehicle, including an examination 
conducted at entrance and exit points, conducted as an incident of command 
the primary purpose of which is to determine and to ensure the security, 
military fitness, or good order and discipline of the unit, organization, 
installation, vessel, aircraft, or vehicle. An inspection may include but is not 
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commanders that they cannot search (as opposed to inspect) without 
proper authorization. They learn that obtaining proper authorization 
depends on satisfying the probable cause* requirement of the fourth 
amendment,° a concept that quickly confuses commanders who lack 
extensive legal training. 


Understandably, this area of military law has been a fertile ground 
for judicial interpretation—even activism—within the Court of Military 
Appeals. Currently, a philosophical fourth amendment battle rages be- 
tween Senior Judge Everett and Judge Cox. One supports our present 
approach toward inspections and searches while the other believes the 
present system unduly restricts the commander’s obligation to lead. 


This note examines the basis for this controversy and ultimately 
concludes that we need to change certain aspects of military inspections 
and searches as conducted by operational units. Part II reviews the present 
state of military law regarding the ability of a commander to inspect and 
search unit berthing spaces. Part III surveys the battlefield at the Court of 
Military Appeals. Part IV presents a proposal for the revision of military 
law On inspections and probable cause searches of operational units by 
eliminating the subterfuge rule and the probable cause standard.° 





limited to an examination to determine and to ensure that any or all of the 
following requirements are met: that the command is properly equipped, 
functioning properly, maintaining proper standards of readiness, sea or 
airworthiness, sanitation and cleanliness, and that personnel are present, fit, 
and ready for duty. An inspection also includes an examination to locate and 
confiscate unlawful weapons and other contraband. An order to produce body 
fluids, such as urine, is permissible in accordance with this rule. An exami- 
nation made for the primary purpose of obtaining evidence for use in trial by 
court-martial or in other disciplinary proceedings is not an inspection within 
the meaning of this rule. If a purpose of an examination is to locate weapons 
or contraband, and if: (1) the examination was directed immediately following 
a report of a specific offense in the unit, organization, installation, vessel, 
aircraft, or vehicle and was not previously scheduled; (2) specific individuals 
are selected for examination; or (3) persons examined are subjected to 
substantially different intrusions during the same examination, the prosecu- 
tion must prove by clear and convincing evidence that the examination was an 
inspection within the meaning of this rule. Inspections shall be conducted in 
a reasonable fashion and shall comply with Mil.R. Evid. 312, if applicable. 
Inspections may utilize any reasonable natural or technological aid and may 
be conducted with or without notice to those inspected. Unlawful weapons, 
contraband, or other evidence of crime jocated during an inspection may be 
seized. 
M.R.E. 315(f) (2) defines probable cause as “a reasonable belief that the person, 
property, or evidence sought is located in the place or on the person to be searched.” 
U.S. Const. amend. IV, provides that “[t]he right of the people to be secure in their 
persons, houses, papers and effects, and against unreasonable searches and scizures, 
shall not be violated, and no Warrants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized.” 
Gate inspections and urinalysis testing, which also fall within the ambit of military 
inspection and search rules, present issues beyond the scope of this Note. 
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II. THE PRESENT STATE OF THE LAW 
This section discusses the present state of the law regarding the two 
most controversial command intrusions into a unit: command inspections 
and probable cause searches. A brief review of these rules, known 
respectively as Military Rule of Evidence (M.R.E.) 313(b) and M.R.E. 315, 
will be followed by an examination of the pointed differences between 
Senior Judge Everett and Judge Cox regarding their legal application. 


A. Inspections under M.R.E. 313(b) 


The rule allows commanders to examine their units to ensure they 
can accomplish their mission. If they happen to find weapons, contraband, 
or anything else in the servicemember’s barracks room of evidentiary value, 
the item may be seized and used against him at a court-martial. The rule 
does not, however, allow them to conduct a warrantless search for evidence 
for prosecutorial purposes. One commentator attempted to clarify this 
confusing situation, stating that the distinction between a search and an 
inspection was that a search entailed a “looking for” evidence whereas an 
inspection envisions a commander “looking at” his unit.”? The inspection 
rule is better understood as a three-prong test: the primary purpose test, 
the subterfuge test, and the reasonableness test. Each must be satisfied for 
an inspection to be lawful. 


1. The Primary Purpose Test. If the primary purpose of the 
examination is to ensure the maintenance of the unit’s security, military 
fitness, or good order and discipline, whatever evidence found pertinent 
to this lawful intrusion can be used against a servicemember at a court- 
martial.® 


2. The Subterfuge Test. The rule prohibits commanders from 
disguising unlawful searches as inspections. This part of the rule reins in 
the commander who intrudes when and wherever he pleases, but knows 
enough to utter the magic incantation “health, safety, and welfare” to 
justify his actions. The subterfuge rule provides an illustrative list of 
circumstances, which, if present, make it harder to classify an intrusion 
as an inspection and not a search. The threshold requirement is that the 
commander’s primary purpose must be an examination for weapons or 
contraband. Then, if one of the following three situations are present, 
the government must prove by “clear and convincing”’ evidence at trial 
that the intrusion was an inspection and not a search. 

a. Following a report. This circumstance is triggered when an 
unscheduled inspection closely follows a report of criminal activity within 
the unit or vessel (e.g., the commander learns that a stereo is missing from 
one of the barracks rooms and orders an inspection of all the rooms). 





See Wallis, Military Rule of Evidence 313(b), The Army Lawyer 52 (July 1988). 
United States v. Thatcher, 28 M.J. 20 (C.M.A. 1989). See infra note 17 and 
accompanying text. 

Id. 





Inspections and Probable Cause Searches 


b. Targeting. This provision contemplates circumstances in which 
one individual is specifically selected for examination, but others are not 
(e.g., the commander orders room inspections of those personnel known to 
attend heavy-metal concerts). 


c. Different degree of intrusion. The examination must not sub- 
ject those being inspected to different degrees of intrusion (e.g., the 
commander orders a barracks inspection, but tells the inspectors to take a 
Closer look at those personnel who are ammunition technicians). 


The existence of one of these circumstances is not dispositive; the 
intrusion is not an unlawful search per se. They simply impose a higher 
burden of proof the government must satisfy in showing that the primary 
purpose of the intrusion was the commander’s administrative purpose in 
maintaining unit welfare. 


3. The Reasonableness Test. The method and scope of the 
examination must be reasonable under the circumstances (e.g., 
inspecting a unit for missing hand grenades is reasonable, but looking 
for them in a soldier’s wallet is not). Reasonableness is often a key 
factor in determining the valid administrative purpose behind the 
intrusion. 1° 


B. Probable Cause Searches Under M.R.E. 315 


This rule implements the fourth amendment’s overall prohibition 
against unreasonable searches. In general, the command cannot search 
servicemembers or their personal belongings without proper authorization. 
While civilian law enforcement personnel generally obtain permission to 
search from a neutral and detached magistrate based on probable cause, 
military law allows the servicemember’s commander to grant search 
authorizations.'‘1 The commander’s search authorization must also be 
based on the civilian standard of probable cause articulated in M.R.E. 


315(f) (2). 





United States v. Brown, 12 M.J. 420 (C.M.A. 1982). Private Brown was convicted, inter 
alia, of conspiracy to commit forgery. The stolen bonds offered against him at trial 
were seized in what the Government styled a “health and comfort inspection.” At the 
direction of his superior, the company commander held the inspection following an 
accident. Another soldier in the battalion had been maimed in an explosion in the 
barracks while handling munitions he had improperly retained after a recent exercise. 
The main purpose of the inspection was to find and remove similar hazards. An 
inspecting officer found the stolen bonds in a piece of paper in a jacket pocket in 
Private Brown’s wall locker. While holding the inspection valid under Middleton, the 
court found that the seizure had exceeded the inspection’s permissible scope, given its 
purpose. The court also noted that the Government failed to demonstrate that the 
bonds’ appearance made it immediately apparent to the inspecting officer that they 
were contraband, thereby justifying the seizure under the plain view doctrine of 
Coolidge v. New Hampshire, 403 U.S. 443 (1971). Id. at 423. 


M.R.E. 315(d). Searches may also be authorized by a military judge or magistrate. 
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Il. FOURTH AMENDMENT PHILOSOPHIES AT THE COURT OF 
MILITARY APPEALS 


A. Senior Judge Everett and What the Law Is 


Senior Judge Everett’s analysis of fourth amendment issues fully 
embraces the notion that the oath of enlistment does not strip fourth 
amendment protection from a citizen. To a certain degree, however, he 
acknowledges that constitutional rights of citizens diminish once they 
become subject to the exigencies of military service. 


His lead opinion in United States v. Middleton was incorporated into 
the 1984 ammendment to the rule.'* In Middleton, a company commander 
ordered a “health and welfare inspection” of his barracks. A drug detection 
dog alerted on a wall locker. The locker was opened, evidence found, and 
the accused convicted. The defense raised a variety of fourth amendment 
issues On appeal, including the lawfulness of a command ordered inspec- 
tion. 


Citing Supreme Court and Court of Military Appeals precedent, 
Senior Judge Everett erected the legal framework for military inspections. 
First, he noted that the Supreme Court recognized that the primary 
function of the armed forces is “to fight or to be ready to fight wars should 
the occasion arise”? and “that the rights of [servicemembers] must be 


conditioned on the overall demands of discipline and duty.”!* Second, 
traditional military inspections, which a servicemember might expect and 
which society would tolerate, are reasonable intrusions to ensure fitness of 
the unit. Third, during a legitimate inspection, the area inspected 
becomes public and the servicemember has no expectation of privacy in the 
area within the range of the inspection. Fourth, the commander may seize 
prohibited items within the range of inspection. Fifth, that the prohibited 
items seized may be used as evidence against the servicemember as long as 
they were seized pursuant to a legitimate inspection and not a search 
disguised as an inspection. Last, that a commander’s legitimate inspection 
reveal information which may serve as a basis for a probable cause search 
outside the scope of the inspection.?¢ 


Since Middleton, the Senior Judge has continued to give his 
imprimatur to military inspections and searches over the next eight years. 





The 1984 Drafters’ Analysis states that the sixth sentence of M.R.E. 313(b) was based 
on United States v. Middleton, 10 M.J. 123 (C.M.A. 1982). MCM, 1984, at A22- 
19—A22-24. 

United States v. Middleton, 10 M.J. 123, 128-29 (C.M.A. 1981) citing Parker v. Levy, 
417 U.S. 733, 743 (1974); quoting United States ex rel. Toth v. Quarles, 350 U.S. 11, 17 
(1955). 

Middleton, 10 M.J. at 128, citing Parker v. Levy, 417 U.S. 733, 744 (1974), quoting Burns 
v. Wilson, 346 U.S. 137, 140 (1953). 

Middleton, 10 M.J. at 128. 

Id. at 129. 
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Using restrictive interpretations of M.R.E. 313(b) and the probable cause 
standard, ne has remained ever vigilant in protecting the law as he views it. 


For example, the Senior Judge continued to uphold the proposition 
that servicemembers retain an expectation of privacy in the barracks in 
United States v. Thatcher.17 On a Monday morning, Private Thatcher’s 
company commander learned that certain items were missing from the 
company police shed. He ordered subordinates to double-check the area 
and the rooms of those who had last worked on the police detail since 
others had failed to log out the items in the past. Learning that Thatcher 
(who had a reputation for thievery) was a member of the police detail, he 
took steps to ensure that his room was inspected. Thatcher was then caught 
in his room with the stolen goods. The trial court held that the command- 
er’s actions constituted targeting of Thatcher, therefore triggering the 
subterfuge rule of M.R.E. 313 (b). Believing the government had met its 
burden of proof by showing clear and convincing evidence that the 
inspection was not a search, the trial court denied the defense motion to 
suppress and eventually convicted Thatcher of larceny. The Navy-Marine 
Corps Court of Military Review affirmed,® but the Court of Military 
Appeals overturned the conviction. 


After careful analysis of the factual sequence leading to the 
intrusion into Thatcher’s room, the Senior Judge agreed that the command 
triggered the subterfuge rule by focusing their efforts upon Thatcher and 


subjecting him to a different degree of intrusion than others inspected that 
day. Accordingly, he rejected the government’s contention that it met its 
burden of proof under the rule. 


Thatcher and the majority of other cases involving barracks 
searches/inspections since Middleton are noticeably silent in one area: the 
unique nature of military service and operational necessity. Though 
initially recognized in Middleton as part of the rationale permitting 
commanders to inspect, the concept has rarely been used to expand the 
power of the commander to inspect or search beyond the bounds of the 
rule or standard probable cause analysis. In United States v. Battles,!° the 
Navy-Marine Corps Court even certified an issue to the Court of Military 
Appeals asking whether M.R.E. 313(b)’s burden of proof could be reduced 
for vessels at sea. The court did not reach the issue, however, holding that 





28 M.J. 20 (C.M.A. 1989). 
21 M.J. 909 (N.M.C.M.R. 1986). 


25 M.J. 58 (C.M.A. 1987). SKSA Battles was charged, inter alia, with possession of 
phenobarbital with intent to distribute. When a command-authorized search of 
another sailor’s mail yielded 92 “hits” of LSD, the executive officer ordered a “health 
and comfort inspection” of that sailor's berthing compartment. SKSA Battles and 60 
others shared that compartment. The evidence against SKSA Battles was discovered in 
a box bearing his name which was located not in his personal storage area, but near a 
maintenance locker in a common area. Arguing subterfuge, the accused pointed to the 
executive officer’s testimony that there appeared to be more drug activity among the 
sailors of that compartment as compared with the rest of the complement of USS 
Enterprise and that SKSA Battles had earlier been to mast for illegal drug use. 
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the accused had no expectation of privacy in the area searched.”° Finally, 
a new idea emerged when Judge Cox wrote his concurrence in United States 
v. Moore,” and his dissenting opinions in United States v. Morris? and 
United States v. Thatcher. 


B. Judge Cox and What the Law Should Be 


In Judge Cox’s opinion, military appellate courts fail to recognize 
the unique nature of the military mission when analyzing fourth amend- 
ment issues.”4 Though the fourth amendment applies to the military, he has 
serious doubts whether servicemembers have an expectation of privacy in 
their barracks rooms, i.e., they lack constitutional standing to claim a 
fourth amendment violation.” Finally, command intrusions, whether char- 





“Whether such government action might be considered constitutional in light of the 
holding of the Supreme Court in [Burger] need not be decided today.” Jd. at 60. 

23 M.J. 295 (C.M.A. 1987). Private First Class Moore was convicted of unauthorized 
absence, larceny, and housebreaking. Stolen items found in his room were held to be 
inadmissible fruits of an unlawful search. The search had been authorized by the acting 
post commander, but was not based on probable cause. The information supporting 
the application was based on an unsworm tip from an anonymous informant of 
unknown reliability. At trial, the government conceded the inapplicability of M.R.E. 
313(b). The trial judge admitted the evidence under the “totality-of-the- 
circumstances” test of Illinois v. Gates, 462 U.S. 213 (1983), distinguishing United 
States v. Roberts, 2 M.J. 31 (C.M.A. 1976). 

28 M.J. 8 (C.M.A. 1989). Airman Apprentice Morris was convicted at trial of wrongful 
introduction of cocaine with intent to distribute. The evidence against the accused was 
seized from his car. An NIS agent found the cocaine during a command authorized 
search. Although probable cause was lacking since the application was based on an 
anonymous tip, the court affirmed the trial court ruling that the evidence was 
admissible under the “good faith” exception of United States v. Leon, 468 U.S. 897 
(1984). 

28 M.J. 20 (C.M.A. 1989). 


The essence of my disagreement with the way search and seizure law applies 
to military society is that we have tried to adopt rules that superimpose onto 
the military various Fourth Amendment concepts fashioned by the Supreme 
Court for civilian society. These rules generally have no applicability to the 
relationship of a commander to members of his commands; and most certainly 
an exclusionary rule that suppresses otherwise good and competent evidence 
of criminal conduct serves no purpose when the evidence is obtained as a 
result of a conscientious, well-reasoned, i.e. plausible, command decision. 
United States v. Morris, 28 M.J. 8, 18 (C.M.A. 1989) (Cox, J., dissenting). 


If, at virtually any time and place selected arbitrarily by the commander, 
servicemembers have no cognizable expectations of privacy as to their bodies, 
possessions, and rooms, how do they suddenly acquire it when there is a basis 
for suspicion? The focus of the Supreme Court’s debate has always been the 
accused's state of mind, ie. whether he has a “legitimate,” “justifiable,” or 
“reasonable” expectation of privacy. The state of mind of the searcher has no 
relevance. ...Thus, if the commander or his delegee can walk through the 
door and search the room anytime he wants to for no reason, what sort of 
expectation of privacy can the servicemember reasonably claim? 

United States v. Moore, 23 M.J. 295, 300 (C.M.A. 1987) (Cox, J., concurring in the 

result; emphasis in original; citations omitted). 
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acterized as a search or an inspection, should be governed by a rule of 
reasonableness” rather than a strict reading of M.R.E. 313(b) or M.R.E. 
315’s probable cause standard. 


In justifying this philosophy, Judge Cox makes many compelling 
arguments. Initially, he questions the wisdom of how the military can 
constitutionally allow such a severe intrusion into privacy, such as com- 
pelled urinalysis and room inspections, based on no evidence of wrongdo- 
ing whatsoever yet erect legal roadblocks once we suspect him of wrong- 
doing. Private Thatcher’s company commander had the authority to 
inspect his room at any time due to his inherent responsibility to protect 
the health, safety, and welfare of his unit; but, when Thatcher became a 
suspect—when there was a real need to look in his room—the subterfuge 
rule made the commander’s job that much harder. Further, if the intrusion 
was a search, the law seemingly ignores the uniqueness of military service 
and responsibilities of command by holding the commander to the same 
probable cause standard applicable to civilian police when searching a 
citizen’s home. Not surprisingly, Judge Cox dissented in Thatcher, opining 
that the commander acted reasonably and responsibly under the circum- 
stances.” 


Implicit in his argument is that the military has done a poor job 
justifying a need for different treatment under the fourth amendment, 
despite voluminous evidence available to support such an initiative. 
Certainly, the Supreme Court misses no opportunity to characterize our 
interests as being far different than those of our civilian counterparts. 
Citing the numerous exceptions to the strict construction of the fourth 
amendment, he reminds us that we have failed to take the Supreme Court’s 
cue. Finally, Judge Cox believes that a command intrusion should be tested 
only from a pure reasonableness standard. The harassing, arbitrary, and 
prejudicial commander can be kept in check, but the fruits of reasonable 
command intrusions will be admissible. 


IV. A PROPOSED EXCEPTION FOR OPERATIONAL UNITS 
A. The Need for Change 


The key fourth amendment consideration for determining the 
reasonableness of a command inspection or search should be based upon 
the unit’s operational status. A servicemember’s reasonable expectation of 
privacy should be inversely related to the nature of his unit’s mission and 
his function within it. A torpedoman’s expectation of privacy in his 





26. If a commander is acting responsibly, what societal values are we protecting 
by excluding evidence obtained as a result of his responsible conduct? I 
suggest we are reaching an opposite result when we suppress evidence 
obtained by responsible command action, for, after all, doesn’t society 
demand that its military commanders act responsibly? 

United States v. Morris, 28 M.J. 8, 18 (C.M.A. 1989) (Cox, J., dissenting). 

27. Thatcher, 28 M.J. at 31. 
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gearlocker on a nuclear submarine should be far less than that of an 
administrative clerk assigned to a shore unit in a support role and who lives 
in a “dormitory-style” barracks. But, that is not the analysis taken by the 
court in cases like Thatcher and Moore. Instead, the court seems to 
approach command examinations as if they were on the same legal footing 
with the local county sheriff examining the personal belongings of Holiday 
Inn guests. We have lost a sense of the relationship between the fourth 
amendment and military service; it’s time for the military to approach this 
issue mindful of these special circumstances. 


For example, Thatcher's outcome was legally correct as the law 
presently exists, but somehow wrong. Military law allows his commanding 
officer to go on reasonable fishing expeditions to inspect Thatcher’s room 
and equipment; but only if he doesn’t suspect him of anything. However, 
once suspicion focuses on Thatcher, when there is an even more compel- 
ling and rational reason for his commander to protect his unit by invading 
Thatcher’s privacy, the law erects barriers, forcing the commander to prove 
by clear and convincing evidence that his intrusion was an inspection and 
not a search; or to prove that his intrusion was a search based on probable 
cause. 


B. Recommended Changes 


Two changes will improve military law regarding command intru- 
sions into operational units. First, M.R.E. 313(b)’s subterfuge rule should 


be held inapplicable to operational units. Second, the probable cause 
standard should be held inapplicable to command searches of servicemem- 
bers in operational units. 


Two key definitions pervade this concept: operational unit and 
command search. The term operational unit signifies a military organiza- 
tion that is directly effectuating, rather than supporting, national defense. 
Typical examples include naval vessels, tactical fighter wings, deployed 
forces, and forces that are subject to rapid deployment. Typical examples 
of units that support, rather than directly effectuate national defense, are 
most training commands, supply depots in the continental United States, 
and research and development commands. Supporting commands would 
retain M.R.E. 313(b)’s subterfuge rule. The term command search means 
a search for a person, contraband, or evidence initiated by the operational 
command. Therefore, a search by a servicemember’s commander differs 
from one conducted by a law enforcement agent. The terms “operational 
units” and “command search” could be precisely defined in service 
regulations implementing the Manual for Courts-Martial. 
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C. Constitutional Justification 
1. Inspections 


Deletion of the subterfuge rule for operational units has no effect 
on the constitutionality of M.R.E. 313(b). In New York v. Burger,?8 the 
Supreme Court recognized warrantless inspections of heavily regulated 
commercial businesses as constitutional. The Court conditioned constitu- 
tionality of these inspections upon government compliance with a three- 
part test. To pass constitutional muster, the government must: demonstrate 
a “substantial government interest’; show that the inspection scheme is 
necessary to further that interest; and show that the “administrative 
inspection scheme, in terms of the certainty and regularity of its applica- 
tion, [provides] a constitutionally adequate substitute for a warrant.”2? 


Undoubtedly, the first two parts of the test are met by M.R.E. 
313(b). The substantial government interest lies in ensuring our armed 
forces are ready for their respective missions; an inspection scheme is 
necessary to further that interest. The critical question is whether the 
military’s inspection scheme satisfies the third prong of the test. 


In explaining the third prong, the court stated that the scheme must 
put an individual on notice and also limit the discretion of inspectors.*° 
Indeed, the existence of M.R.E. 313(b) coupled with the recruit’s first day 
at boot camp satisfy the notice requirement; however, the discretion 
limiting language is not apparent in the rujle and caused at least one 
commentator to question its constitutional survival for that reason.*} 
Senior Judge Everett settled the issue, at least in military courts, with his 
concurring opinion in United States v. Flowers.** There, he abruptly 
reasoned that M.R.E. 313(b)’s requirement for inspectors to be “reason- 
able” satisfied the third prong of Burger.*? 


But, this constitutional analysis has little, if any, bearing on the 
subterfuge rule. Neither Burger nor Flowers imposes a requirement that an 
inspection scheme must have built-in triggers which force the government 
to show the intrusion was an inspection and not a search by a higher burden 
of proof. The subterfuge rule is simply the 1984 drafters’ attempt to 





107 S.Ct. 2636 (1987). 

Id. at 2644. See also Camara v. Municipal Court, 387 U.S. 523 (1967); See v. Seattle, 
387 U.S. 541 (1967). 

Id. 

Smith, Administrative Inspections in the Armed Forces After New York v. Burger, The 
Army Lawyer 13 (Aug. 1988). 

26 M.J. 463 (C.M.A. 1988). Petty Officer Flowers was convicted of stealing military 
property. Evidence of his guilt was seized by a duty master-at-arms during a brow 
inspection as the accused was leaving the ship. Senior Judge Everett opined that earlier 
inspections violated M.R.E. 313(b) because they exercised discretion without the 
benefit of command guidance. The personnel who inspected the accused, however, 
acted lawfully in his view because they searched everyone who passed the brow, i.e., 
they exercised no discretion, thereby obviating a third-prong analysis. 

Id. at 466-67. 
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provide “concrete and realistic guidance for commanders to use in the 
exercise of their inspection power.”* Though it created a new procedural 
hurdle for the government if triggered, its presence or absence has no 
constitutional significance. Therefore, it seems that deletion of the rule for 
inspections of operational units would not violate the Constitution or 
military law. 


2. Searches 


Eliminating probable cause as the prerequisite for searching a 
member of an operational unit would survive constitutional scrutiny. In its 
place, we should use a standard that is equivalent to the significant 
government intcrests at stake—the need for military readiness. An oper- 
ational commander should be permitted to scarch a member of his unit 
based only on “reasonable suspicion” that the person or item searched for 
is located in a particular place. This standard is similar, but not identical, 
to the standard articulated in Terry v. Ohio.*° 


Though courts generally require probable cause as a condition 
precedent to a governmental search, exceptions abound. Typically, these 
exceptions involve situations where courts employ a scrics of balancing 
tests to determine whether a search premised on something less than 
probable cause remained reasonable, and thus constitutional, under the 
fourth amendment. Often, courts look to where the intrusion took place. 


For example, a man’s home is usually given greater constitutional protec- 
tion than his prison cell;*° a child at home or on the strect has greater 
constitutional protection than a child at school;*’ and courts are loath to 
cloak automobiles with traditional fourth amendment protection.** This 
sliding scale reflects judicial recognition that individual rights must surren- 
der to significant government interests to protect socicty as a whole. 


The degree of suspicion the government necds before it can lawfully 
invade a cilizen’s privacy usually depends on where they intend to look and 
why. If examining a place cloaked with an expectation of privacy, the 
government gencrally must show the highest degree of suspicion— prob- 
able cause—before they can scarch.*? If, however, they intend to search a 
person or a place in an area where the expectation of privacy is diminished 
(c.g., a prison cell), the degree of suspicion needed to search is lower. 





Drafters’ Analysis, MCM, 1984, at A22-24. 

See Terry v. Ohio, 392 U.S. 1 (1968), where a policeman’s stop and frisk search of an 
individual was permitted due to public safety/protection considerations when the 
officer has a reasonable suspicion, based on articulable facts, that the person stopped 
may be armed. For an articulation of this standard in connection with automobile 
stops, see Delaware v. Prouse, 440 U.S. 648 (1979); Pennsylvania v. Mimms, 434 U.S. 
106 (1977). 

Hudson v. Palmer, 468 U.S. 517 (1984). 

New Jersey v. T.L.O., 469 U.S. 325 (1985). 

United States v. Knotts, 460 U.S. 276 (1983). 

See United States v. Clifford, 464 U.S. 217 (1984). 
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Why the government intends to search is also important to this 
analysis. As a general rule, if the government can establish a compelling 
reason demonstrating that society’s need for protection outweighs the 
individual’s need for the fuil panoply of fourth amendment rights, a search 
premised on suspicion less than probable cause might be acceptable. This 
concept is especially true when viewed in combination with where the 
government intends to search. In Hudson v. Palmer, the substantial 
government need for security and safety within a prison far outweighed a 
prisoner’s individual rights and, therefore, the searchers did not need 
probable cause.*° In Terry, public safety was enough of a government 
interest to conduct a “minimally intrusive” patdown search for weapons.*! 


Military law creates no “military exception” to the requirement that 
commanders must have probable cause before searching their units. In 
Judge Cox’s view, “[w]e have tried to adopt rules that superimpose on the 
military various Fourth Amendment concepts fashioned by the Supreme 
Court for civilian society. These rules generally have no applicability to the 
relationship of a commander to members of his command.”*? Accordingly, 
it seems Judge Cox believes that the military entity, in and of itself, is 
enough of a government interest to justify searching its members on a basis 
less than probable cause. His argument would be extremely persuasive if 
the entire military were operational. The variety of support commands, and 
the government’s decision to house its members within those commands in 
conditions akin to collegiate life, creates expectations of privacy in those 
people and places. One cannot contend that the mere military status of a 
member assigned to a training command equates to enough of a govern- 
ment interest to justify a command search of his wall locker on a basis less 
than probable cause. To the extent that we have in fact “civilianized” 
aspects of military life, we must live with the constitutional consequences. 


But, the same cannot be said for operational units. In a world of 
over-the-horizon target acquisition systems and fire-and-forget missiles, 
the government has a significant interest in keeping a commandcr’s unit 
free of anything that may detract from readiness or mission accomplish- 
ment. Membership in an operational unit is the “bright linc” by which the 
courts should judge inspection and search decisions. 


When applying a constitutional analysis to searches of operational 
units, our commanders should be able to search on the basis of reasonable 
suspicion. After all, since the government requires commanders to lead 
these units reasonably and responsibly, shouldn’t they be allowcd to search 
them reasonably and responsibly? Arguably, the very essence of this 
responsibility, the direct implementation of national defense, is a far more 
substantial government interest than that in Terry or New Jersey v. T.L.0.% 





468 U.S. 517 (1984). 

Terry v. Ohio, 392 U.S. 1, 11 (1968). 

United States v. Morris, 28 M.J. 8, 18 (C.M.A. 1989) (Cox, J., dissenting). 
469 U.S. 325 (1985). 
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Equally obvious is the presumption that a commander’s action in ordering 
a search always has a unit-related purpose to it. The same cannot be said 
of law enforcement searches. Operational unit members have little basis 
for constitutional complaint. There is no expectation of privacy on a 
submarine or in an infantry company in predeployment training. Readiness 
and mission accomplishment far outweigh the individual’s interest in 
fourth amendment protection on the scale enjoyed by the civilians he 
protects. 


Therefore, to balance these interests, a commander should be able 
to make a reasonable intrusion based on reasonable suspicion. The 
government would have the benefit of enhanced unit readiness, and the 
individual servicemember would retain fourth amendment protection 
because both the intrusion and the basis for it must be reasonable. To do 
otherwise fails to recognize their environment as “a specialized society 
separate from civilian society.”** 


Vv. CONCLUSION 


The commander’s ability to intrude into servicemembers’ living 
spaces remains a hotly debated issue at the Court of Military Appeals. 
Inspections and probable cause searches are two areas of our fourth 
amendment practice which unduly restrict operational unit commanders. 
Regarding inspections, the law articulates circumstances which create a 
strong presumption that the commander’s actions constituted a search. | 
recommend eliminating this presumption in favor of the more compelling 
presumption that an operational commander’s motivation to intrude is 
based upon the obligation to keep his unit fit for combat. Similarly, 
commanders should be permitted to search their operational units based 
only upon a reasonable suspicion that the person, property, or evidence 
sought is located in the place or on the person to be searched. We pay them 
to lead reasonably and responsibly; we should Ict them inspect and search 
on a similar basis. 





Parker v. Levy, 417 U.S. 733 (1974). Perhaps Senior Judge Everett is not ideologically 

opposed to this change, but merely is unsatisfied that adequate justification has yet 

been shown. 
{T]he fourth amendment [may] take into account the exigencies of military 
necessity and unique conditions that may exist within the military society. 
Military exigencies may be present under the particular facts of a given 
case...or they may exist with respect to a whole category of intrusions 
....- Of course, when it is suggested that a different rule should apply to 
military searches and scizures than to those in the civilian community, some 
burden exists to show the need for such a variation. 


United States v. Morris, 28 M.J. 8, 10 (C.M.A. 1989). 
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TEMPORARY INJUNCTIONS AIMED AT THE 
MILITARY: A RAPID RESPONSE PLAN FOR 
GOVERNMENT LAWYERS 


Lieutenant Donald M. Brown, Jr., JAGC, USNR* 


A petty officer faces a general court-martial on charges of rape. 
After the court is convened, the accused fires his military counsel and hires 
a civilian attorney, who claims the military justice system “violates due 
process” by depriving the accused of the right to a “fair trial.”” Unwilling to 
let his client be railroaded by what he views as a “kangaroo court,” the 
civilian counsel moves for a temporary restraining order (TRO) blocking a 
court-martial about to convene. 


A major pleads guilty at a general court-martial to conduct unbe- 
coming an officer and a gentleman. When the court does not award a 
dismissal, a board of inquiry convenes to recommend either retention or 
separation from the Corps. Two hours before the hearing begins, the 
major’s civilian attorney moves for a preliminary injunction in Federal 
court to prevent the board from proceeding. 


A recruit enlists in the Navy hoping to become an electronics 
technician. Unhappy with her orders to Mess Management School, the 
recruit seeks a prejiminary injunction rescinding her enlistment for breach 
of contract. 


Having never been away from home more than a few weeks, 
another young seaman recruit grows homesick for his Nebraska heritage. 
Determined to avoid six months at sea, the young recruit, through counsel, 
moves for a TRO excusing his participation on the eve of a Mediterranean 
deployment. 


These examples typify injunctive suits filed against the military, 
often brought on a moment’s notice with little time to prepare a response. 
The proponent, having marshalled the facts and prepared for argument, is 
at a distinct advantage. The military respondent, on the other hand, may 
have precious little time to research the facts and the law. 


To defeat such motions, the military respondent must be well 
prepared in advance. After briefly discussing the preliminary injunction 
and TRO, this article suggests that the basic military response to such 
motions should be built around three basic arguments: that the pleading is 





* Lieutenant Brown was graduated from the University of North Carolina at 
Chapel Hill in 1983 with a B.A. in Political Science. He earned his J.D. at 
Campbell University in 1987. He currently serves as an Administrative Law 
Attorney in OJAG Code 13. 
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jurisdictionally deficient; that the matter should be dismissed as a nonjus- 
ticiable controversy; and that the matter should be dismissed for failure to 
exhaust administrative remedies. 


I. NATURE OF THE PRELIMINARY INJUNCTION AND TRO 


The preliminary injunction and the TRO are the injunctive devices 
demanding the fastest response. A preliminary injunction? is an extraordi- 
nary and drastic remedy not to be granted unless the movant clearly carries 
the burden of persuasion as to all prerequisites.? A preliminary injunction 
will not issue unless the movant establishes: a reasonable likelihood of 
success On the merits; irreparable injury in the absence of an adequate 
remedy at law; threatened harm to the plaintiff which outweighs the harm 
the injunction may cause to the defendant; and that granting the injunction 
will not deserve the public interest.* If money damages are available, the 
preliminary injunction should not issue.* The decision to grant a prelimi- 
nary injunction should be treated as the exception rather than the rule.° 


The TRO® resembles the preliminary injunction in that both are 
equitable devices to prevent irreparable injury.’ Like an injunction, the 
TRO is aimed at forcing the opponent to act or refrain from acting. It is a 
t- uporary order of limited duration’ to prevent irreparable injury pending 
a full hearing on motion for a preliminary injunction.? Unlike the 
preliminary injunction, the TRO can be issued without notice to the 
opponent.?° 


To obtain a TRO, the movant’s burden is even higher than the 
burden necessary for a preliminary injunction. Not only must the TRO 





Fed. R. Civ. P. 65(a) governs preliminary injunction requirements. 

United States v. Jefferson County, 720 F.2d 1511, reh’g denied, 72A F.2d 978 (11th Cir. 
1983). 

Ciechon v. City of Chicago, 634 F.2d 1055 (7th Cir. 1980). 

Phillips v. Marsh, 687 F.2d 620 (2d Cir. 1982). 

Miss. Power & Light v. United Gas Pipe Line Co., 760 F.2d 618 (Sih Cir. 1985). 
Fed. R. Civ. P. 65(b) governs issuance of TRO’s. 

Sampson v. Murray, 415 U.S. 61 (1974) (threat of irreparable injury is a prerequisite 
to a TRO as well as to a preliminary injunction). 

Fed. R. Civ. P. 65(b)(2) limits the duration of a TRO “not to exceed 16 days, as the 
court fixes, unless within the time so fixed the order, for good cause, is extended for a 
like period or unless the party against whom the order is directed consents that it may 
be extended for a longer period.” 

Moore’s Federal Practice, para. 65.05 (2d ed., Vol. 7, Part 2, 1990). 

Fed. R. Civ. P. 65(b) provides, in part: 


[A] temporary restraining order may be granted without written or oral notice 
to the adverse party or that party’s attorney only if (1) it clearly appears from 
the specified facts shown by affidavit or by the verified complaint that 
immediate and irreparable injury, loss or damage will result to the applicant 
before the adverse party or that party’s attorney can be heard in opposition, 
and (2) the applicant’s attorney certifies to the court in writing the efforts, if 
any, which have been made to give the notice and the reasons supporting the 
claim that notice should not be required. .. . 
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petitioner demonstrate that he will likely prevail on the merits and that he 
will suffer irreparable injury if injunctive relief is denied, he must also show 
that: he would suffer immediate harm within the next ten days unless 
injunctive relief is granted; issuance of the injunction will not cause 
substantial harm to the other party; and entry of the injunction will not be 
adverse to the public interest." 


Il. ATTACKING THE PLEADINGS AS JURISDICTIONALLY 
DEFICIENT 


As a first defense, the respondent should consider attacking the 
jurisdictional basis set forth in the pleading. This should be considered not 
only because Federal courts are courts of limited subject matter jurisdic- 
tion,’ but because, as a practical matter, motions for TRO’s and prelim- 
inary injunctions are often clumsily drafted and sometimes omit proper 
jurisdictional bases. 


To obtain a preliminary injunction or TRO, the petitioner’s moving 
papers must invoke a Federal court’s jurisdiction. Federal courts are 
presumed to lack subject matter jurisdiction unless a jurisdictional basis is 
demonstrated. !3 In modern federal practice, the plaintiff has the burden of 
affirmatively pleading’ and proving jurisdiction of the Federal court.1> The 
basis of jurisdiction must appear on the face of the complaint.’ A 
complaint which lacks an adequate statement of jurisdictional facts is 
fatally defective!” and will result in dismissal of the complaint.*® 


At a very minimum, the petitioner’s complaint should cite 28 U.S.C. 
Section 1331, which empowers Federal district courts to hear cases 
involving federal questions.!? In addition, when suing the United States or 
one of its agencies, the petitioner must cite a statutory waiver of sovereign 
immunity to establish subject matter jurisdiction. As sovereign, the United 
States is immune from suit. Absent a waiver, both legal and equitable 
remedies against the United States are barred by sovereign immunity.”! 


From the proponent’s perspective, recognizing a statutory waiver of 
sovereign immunity is not always easy. Generally, the statute must contain 





Optic Elec. Corp. v. United States, 683 F. Supp. 269 (D.D.C. 1987). 

13 Wright, Miller & Cooper, Jurisdiction § 5322. 

Turner v. the Bank of North America, 1 U.S. (4 Dall.) 9 (1799). 

Fed. R. Civ. P. 8(a)(1); Draco v. Hellenic Lines, 762 F.2d 348 (4th Cir. 1985); Jefferson 
County v. United States, 644 F. Supp. 178 (E.D. Mo. 1986). 

McKnight v. Civiletti, 497 F. Supp. 657 (E.D. Pa. 1980). 

United States ex rel. Becker v. Semmons, 357 F. Supp. 1135 (E.D. Wis. 1973). 

Ivey v. Frost, 346 F.2d 115 (8th Cir. 1965). 

Miclau v. Miclau, 58 F.R.D. 207 (1972). 


Under 28 U.S.C. § 1331, the district courts have original jurisdiction of all civil actions 
arising under the Constitution, laws, or treaties of the United States. 


United States v. Mitchell, 445 U.S. 535, 538 (1980); United States v. Testan, 424 U.S. 
392, 298 (1976). 


Ghandi v. Police Dep’t of Detroit, 747 F.2d 338, 343 (6th Cir. 1984). 
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specific wording indicating the United States consents to be sued, either in 
law or equity. The statutory language will be strictly construed.” Although 
there are numerous statutes waiving sovereign immunity, many waive 
immunity for money damages but not for equitable actions. 


Because of the complexity of Federal statutes and inexperience of 
counsel in Federal practice, the TRO proponent is often unable to strike a 
jurisdictional bull’s-eye for his cause. Mistakes are especially common 
when equitable relief is sought. For example, the motion often cites only 
the general jurisdictional statute. Although section 1331 gives the court 
jurisdiction to hear Federal question cases, the statute does not waive 
sovereign immunity”? and, unless the complaint articulates a separate 
waiver of sovereign immunity, the action should be immediately dismissed 
for lack of subject matter jurisdiction.” 


Perhaps the best known waiver of sovereign immunity is the Federal 
Tort Claims Act.25 Under the Act, the United States consents to be sued 
for money damages for certain torts. The Act does not, however, afford any 
right to injunctive relief against the government.” Thus, if the proponent 
of injunctive relief makes the common mistake of citing the Act as the basis 
for the waiver of sovereign immunity, the action should arguably be barred. 


The Administrative Procedure Act (APA) does waive sovereign 
immunity in injunctive actions against U.S. agencies.*’ If the proponent 
cites the APA in conjunction with section 1331, he is on the right 
jurisdictional track, making an initial jurisdictional challenge to the 
pleading more difficult. Even if the complaint appears facially deficient, 
the initial jurisdictional attack against the complaint may not succeed 
where a TRO is sought. If the court has questions concerning its 
jurisdiction, it may initially grant the TRO and resolve the jurisdictional 
question at the preliminary injunction hearing.?® Nevertheless, government 
counsel should always pounce on perceived deficiencies in the complaint, 
as complete dismissal of the injunctive action is possible. If the proponent 


States correct jurisdictional grounds, however, other avenues of attack 
remain. 


Il. ATTACKING THE CONTROVERSY AS NONJUSTICIABLE 


Perhaps the most powerful argument against granting the prelimi- 
nary injunction or TRO is the respondent’s contention that internal 





Sigmon Fuel v. TVA, 754 F.2d 162 (6th Cir. 1985). 

Kester v. Campbell, 652 F.2d 13 (9th Cir. 1981). 

Sterling Nat'l Bank & Trust v. Teltronics Servs., 471 F. Supp. 182 (S.D.N.Y. 1979). 
See 28 U.S.C. § 1346 et seg. See also 28 U.S.C. § 2671 et seq. 

Sylvane v. Whelan, 506 F. Supp. 1355 (E.D.N.Y. 1981). 


5 USS.C. §§ 702 et seq.; Carpet, Linoleum & Resilient Tile Layers Local 419 v. Brown, 
656 F.2d 564 (10th Cir. 1981). 
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military affairs are nonjusticiable controversies. The “nonjusticiable con- 
troversies argument” is a powerful weapon against the TRO and other 
injunctive devices. 


Article III of the Constitution extends Federal judicial power to all 
cases Or controversies arising under Federal law; however, certain types of 
cases have been held nonjusticiable controversies and will not be heard. 
Internal military affairs are traditionally recognized by the courts as 
nonjusticiable controversies. Military nonjusticiability should be reviewed 
under two broad categories: forces matters and personnel matters. 


A. Nonreviewable Military Forces Matters 


United States’ military involvement in Southeast Asia initiated 
broad-ranging civil litigation seeking judicial control over American mili- 
tary activities. The general rule emerging is that such cases are nonjusti- 
ciable controversies. The landmark case from that era is Gilligan v. 
Morgan. ? 


After the Kent State tragedy in May 1970, a group of students filed 
Suit in district court alleging that the National Guard’s actions to preserve 
order and protect property violated their rights of speech and assembly and 
was without legal justification.*° Injunctive relief sought by the complaint 
was twofold. First, it urged that the governor be restrained from “prema- 
turely ordering Guard troops to duty in civil disorders.” Second, it sought 


an injunction “to restrain guard leaders from future violations of students’ 
rights.” The complaint further sought a declaratory judgment that section 
2923.55 of the Ohio Revised Code was unconstitutional. 


After the district court dismissed the entire suit for failure to state 
a claim upon which relief could be granted, the Sixth Circuit affirmed 
dismissal of the injunctive relief. But, in framing its own issue, the court 
queried: 


Was there and is there a pattern of training, weaponry and 
orders in the Ohio National Guard which singly or together 
require or makc inevitable the use of fatal force in suppress- 
ing civilian disorders when the total circumstances at the 
critical time are such that nonlethal force would suffice to 
restore order and the use of lethal force is not reasonably 
necessary??? 


The Sixth Circuit held that this issue on proper training was 
justiciable and remanded to the district court for appropriate determina- 
tions. The Supreme Court reversed, finding that the Guard’s activities were 
nonjusticiable since “the relief sought... requiring initial judicial review 
and continuing surveillance by a federal court over the training, weaponry, 





29. 413 U.S. 1 (1973). 
30. Id at 3. 
31. Morgan v. Rhodes, 456 F.2d 608, 612 (6th Cir. 1972). 
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and orders of the Guard, would . . . embrace critical areas of responsibility 
vested by the Constitution in the Legislative and Executive Branches of the 
Government.”*? Thus, the case was finally dismissed as entirely nonjusti- 
ciable. 


Other “military forces” cases following Gilligan steered toward 
nonjusticiability. The question of whether the Secretary of Defense could 
order mining of North Vietnamese harbors, for example, was held a 
nonjusticiable political question outside the court’s power to review.*? The 
legal question of using ground troops in Indochina was also deemed 
nonjusticiable.*4 


During the 1980's, legal efforts to halt military operations in Central 
America likewise fell on deaf ears. In Crockett v. Reagan, a suit to enjoin 
military assistance to El Salvador was dismissed on nonjusticiability 
grounds. In Arellano v. Weinberger,* petitioners unsuccessfully sought first 
a TRO and then an injunction against U.S. military operations outside 
2,000 acres on Honduran soil. Like other cases involving troop movements, 
this case was dismissed as a nonjusticiable political question. 


B. Nonreviewable Military Personnel Matters 


Perhaps more applicable to the daily routine of the military 
practitioner are legal challenges to internal military personnel decisions. 
Orloff v. Willoughby?’ is frequently cited in support of the proposition that 


military personnel matters are nonreviewable. In Orloff, an Army doctor 
was denied a commission for refusing to answer questions about his 
affiliation with the Communist party. In denying his petition for habeas 
corpus, the Court concluded: “[o]rderly government requires that the 
judiciary be as scrupulous not to interfere with legitimate Army matters as 
the Army must be scrupulous not to intervene in judicial matters.”’>8 


Following the Supreme Court’s cue in Orloff, Federal courts 
nationwide have rejected a variety of personnel complaints based on 
nonjusticiability. For example, the Eighth Circuit recently held, in Watson 
v. Arkansas National Guard,*® that a discharged National Guard member 
was prohibited from seeking injunctive relief in the form of reinstatement. 
In strong language justifying nonintervention, the Eighth Circuit said: 





413 US. at 7. 

DeCosta v. Laird, 471 F.2d 1146 (2d Cir. 1973). 

Grovel v. Laird, 347 F. Supp. 7 (D.D.C. 1972). 

720 F.2d 1355 (11th Cir. 1983). 

304 F. Supp. 207 (D.D.C. 1983). 

345 US. 83 (1952). 

Id. at 93-94. In powerful language supporting nonjusticiability in personnel matters, the 
Count stated: “Judges are not given the task of running the Army. The responsibility 
for setting up channels through which such grievances can be considered and fairly 


settled rests upon the Congress and upon the President of the United States and his 
subordinates.” 


886 F.2d 1004 (8th Cir. 1989). 
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Here, the equitable relief sought by Watson would require a 
highly intrusive judicial inquiry into personnel decisions that 
bear upon the readiness of the military to perform its 
mission .... Judicial inquiry into such claims would thrust 
the courts into an area of responsibility extensively con- 
trolled by and constitutionally entrusted to the executive and 
legislative branches.*° 


In Schlanger v. United States,“ the plaintiff, a former Air Force 
enlisted man, enrolled in the Arizona State University officer commission- 
ing program. When the plaintiff became actively involved in the Universi- 
ty’s Civil Rights Board, he was removed from the commissioning program 
by the Air Force and reassigned to a base in Georgia and subsequently to 
Iceland. In addition to demanding money damages, Schlanger brought suit 
in the district court, seeking a declaratory judgment that his removal was 
unlawful and expunction of all references to his removal from the program 
from his official records. The district court dismissed the complaint for 
failure to state a claim upon which relief could be granted because the 
complaint raised “nonreviewable internal military matters.” In affirming 
the district court, the Ninth Circuit stated that removing the plaintiff from 
the officer program was an “internal military decision regarding a duty 
order not subject to judicial review in the federal courts.”’42 


In Duke v. Webb,*? a Navy lieutenant commander failed pilot 
training and was given orders to an aircraft carrier as a general aviation 
officer. Unhappy with his orders, he filed a habeas corpus petition seeking 
an honorable discharge on the grounds that he was not provided with 
proper pilot training. The Navy pointed out at trial that the petitioner had 
repeatedly scored low on landing qualifications and, thus, was not qualified 
to become a naval aviator. The district court held the controversy 
nonjusticiable based on two factors: First, it pointed out that, in the Ninth 
Circuit, changes in duty assignment are subject to the nonreviewability 
rule; and, second, it deferred to the military’s expertise in making the 
decision. 


Here, there seems to be a good deal of military expertise or 
discretion involved. In effect, the controversy centers around 
whether petitioner received adequate training to become a 
pilot. If the court determines this issue, it will essentially be 





Id. at 1008. 

586 F.2d 667 (9th Cir. 1978). 

Id. at 672. 

673 F. Supp. 1519 (S.D. Cal. 1987). 

Id. at 1523, citing Covington v. Anderson, 487 F.2d 660, 665 (9th Cir. 1973). 
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laying Out guidelines for what constitutes adequate training. 
This would be a severe intrusion into the military sphere by 
the court.“ 


Many other military personnel disputes have likewise been deemed 
nonjusticiable. For example, when a Naval Academy midshipman sought 
injunctive relief blocking his academic discharge from Annapolis, the 
district court held the dispute nonjusticiable and granted summary judg- 
ment for the government.“ An attempt to enjoin the Army from enforcing 
its medical regulation disqualifying homosexuals was likewise deemed 
nonjusticiable.47 An action by a National Guardsman to preliminarily 
enjoin his transfer to another base was dismissed as a nonjusticiable 
military dispute.** An attempt to force the Secretary of the Air Force to 
grant a retroactive promotion was a nonjudicial controversy which would, 
if granted, require the court “to second guess the Secretary of the Air 
Force on how to best allocate military personnel to serve the security needs 
of the nation.”4° 


When constitutional questions are raised, however, some military 
personnel matters have been deemed justiciable. The Fifth Circuit noted 
that military affairs were not automatically nonreviewable in Mindes v. 
Seaman, but required as a prerequisite to reviewability “(a) an allegation 
of the deprivation of a constitutional right, or an allegation that the military 
has acted in violation of applicable statutes or its own regulations, and (b) 


exhaustion of available intraservice corrective measures.”>! 


In Mindes, an Air Force officer claimed that: (1) He was denied due 
process because an officer fitness report was erroneous; (2) the Air Force 
discharge regulation* violated due process; (3) the Air Force Board for the 
Correction of Military Records (AFBCMR) denied him due process by 
failing to conduct a full, fair, and impartial hearing; and (4), the AFBCMR 
denied him due process by failing to file findings of fact and conclusions of 
law. Because of the due process challenges to the Air Force regulation and 
the AFBCMR’s proceedings, the Fifth Circuit vacated the district court’s 
nonjusticiability order and remanded the case for reconsideration of the 
due process claims.*? 


In Dillard v. Brown,** the Third Circuit held justiciable a challenge 
to an Army regulation forbidding the enlistment of single parents. When 
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the petitioner sought an injunction staying her discharge from the National 
Guard, claiming that the regulation infringed on her constitutional right to 
privacy,°> the district court granted summary judgment against her on 
nonjusticiability grounds. The Third Circuit reversed, holding Dillard’s 
constitutional challenge justiciable, and remanded to the district court. 


Mindes and Dillard are not easily distinguishable from Gilligan and 
its progeny. The claims raised in Mindes and Dillard, were held to be 
justiciable because the petitioners asserted constitutional due process 
challenges to military regulations. Although not directly attacking a statute 
or regulation, the refusal of the petition in Orloff v. Willoughby to reveal 
whether he was a Communist was based on a claim of “federal constitu- 
tional privilege.”°* When denied an officer’s commission, he argued that he 
was being punished “for having claimed a privilege which the Constitution 
guarantees” (i.e., the privilege against self-incrimination). Thus, Orloff 
raised a constitutional challenge against the commission application pro- 
cess. The Supreme Court did not use Orloff to redefine the justiciability of 
internal military personnel decisions. 


Courts are presumably under as great a duty to entertain the 
complaints of any of the thousands of soldiers as we are to 
entertain those of Orloff. The effect of entertaining a 
proceeding for judicial discharge from the Army is shown in 
this case. Orloff was ordered sent to the Far East Command, 
where the United States is now engaged in combat. By 
reason of these proceedings, he has remained in the United 
States and successfully avoided foreign service until his 
period of induction is almost past. Presumably, some doctor 
willing to tell whether he was a member of the Communist 
Party has been required to go to the Far East in his place. Jt 
is not difficult to see that the exercise of such jurisdiction as is 
here urged would be a disruptive force as to affairs peculiarly 
within the jurisdiction of military authorities.>’ 


Furthermore, cases after Mindes and Dillard do not uniformly find 
justiciable all constitutional attacks upon military regulations. For example, 
in Doe v. Alexander,°® a transsexual made a constitutional challenge against 
the Army regulation disqualifying soldiers who undergo sex changes.°? 
Rather than proclaiming justiciability based on a constitutional challenge 
to a military regulation, the district court promptly rejected the entire 
complaint as nonreviewable. 





55. Army Reg. 601-201 was challenged by petitioner. 

56. 345 US. at 90. 

57. Id. at 94-95 (emphasis added). 

58. 510 F. Supp. 900 (D. Minn. 1981). 
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The Supreme Court, however, has held a military case raising a 
constitutional claim nonjusticiable. In Chappell v. Wallace, five Navy 
enlisted men brought an action against their superior officers, alleging 
racial discrimination in violation of their constitutional rights. The action 
sought a declaratory judgment damages and injunctive relief.*! The district 
court dismissed the complaint on the grounds that the actions complained 
of were nonreviewable military decisions, that petitioners were entitled to 
immunity, and that plaintiffs had failed to exhaust their administrative 
remedies. 


Relying heavily on Mindes, the Ninth Circuit reversed the district 
court, Suggesting that a constitutional claim creates justiciability in cases 
brought against the military. In applying the Mindes standard, the court 
held: “If a complaint alleges a ‘recognized’ constitutional claim based on 
injuries incident to military service, and alleges exhaustion of intraservice 
remedies, the trial court is to apply the four Mindes factors to determine 
whether the claim should be reviewed....”® The Ninth Circuit then 
remanded the case to the district court to consider the Mindes factors 
bearing on reviewability. On a writ of certiorari, the Supreme Court 
reversed, holding unequivocally that “enlisted personnel may not maintain 
a suit to recover damages from a superior officer for alleged constitutional 
violations.’’® 


Although the Chappell Court never addressed the injunctive relief 


sought by the petitioner, its reversal of the Court of Appeals cannot be 
construed as a ringing endorsement of Mindes. The Supreme Court’s 
reversal suggests that certain military personnel matters will remain 
nonjusticiable, regardless of whether the claim is couched as a constitu- 
tional challenge, and that consideration of exhaustion or any of the other 
factors cited in Mindes is unnecessary. 


Based on Orloff and Chappell, the Supreme Court has been 
unsympathetic toward entertaining justiciability in cases challenging mili- 
tary procedures. Consequently, even in the face of “constitutional argu- 
ments” by the petitioner, and despite the Mindes-Dillard line of cases, 
military lawyers should continue arguing that such cases are nonjusticiable 
military matters. 


IV. ATTACKING THE PLAINTIFF’S FAILURE TO EXHAUST 
AVAILABLE REMEDIES 


If a district court follows Mindes, respondents should be mindful 
that justiciability was found only after Mindes had unsuccessfully carried 
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his efforts to the AFBCMR. Thus, administrative avenues were exhausted. 
In Dillard, exhaustion was not addressed by the government argument, a 
point trumpeted clearly by the court. Hinting that an exhaustion argument 
could have defeated petitioner’s claim, the Dillard court noted: “In 
Dillard’s case the government has not claimed that Dillard failed to 
exhaust any military remedies that may have been available. Accordingly, 
in analyzing the Mindes standard we have no occasion to address this aspect 
as it pertains to Dillard.”®> Based then on Mindes, and arguably Dillard, 
even if a court follows the Mindes rationale that certain constitutional 
challenges to military regulations are potentially justiciable, administrative 
exhaustion is still a prerequisite. 


Two alternative exhaustion arguments can be made against TRO 
petitioners. First, the TRO should be denied pending military administra- 
tive exhaustion. Alternatively, the TRO should be denied pending military 
judicial exhaustion. 


A. Military Administrative Exhaustion 


Military administrative exhaustion should be argued when a peti- 
tioner seeks to block military administrative actions, such as administrative 
separation boards or boards of inquiry. As discussed above, the statute 
generally requiring administrative exhaustion as a prerequisite to judicial 
review is the Administrative Procedures Act (APA). 


Agency action made reviewable by statute and final agency 
action for which there is no other adequate remedy ina court 
are Subject to judicial review. A preliminary, procedural, or 
intermediate agency action or ruling not directly reviewable 
is subject to review on the review of the final agency action. 


This statute codifies the judicial principle that only final agency 
action is reviewable. The rule was clearly established in case law in Myers 
v. Bethlehem Shipbuilding Corp.,®’ in which the Supreme Court noted “[N]o 
one is entitled to judicial relief for a supposed or threatened injury until the 
prescribed administrative remedy has been exhausted.”® In RoAne v. 
Matthews,® the Ninth Circuit explained the purpose of administrative 
exhaustion before secking judicial review: “The purpose of exhaustion of 
remedies is to permit the agency to function efficiently, to afford it an 
opportunity to correct its own errors, to give the court the benefit of agency 
experience, and to compile a record that is adequate for judicial review.”’”° 


Among the most often challenged military practices are adminis- 
trative personnel separation procedures. Typically, a member facing an 
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administrative discharge board or board of inquiry will at the last minute 
hire counsel, who then rushes into Federal court demanding injunctive 
relief to halt the proceedings. To combat such legal maneuvering effec- 
tively, the judge advocate should be familiar with personnel separation 
procedures to make a cogent “lack of exhaustion” argument. As an 
example of personnel exhaustion requirements, this section focuses briefly 
on the administrative separation of regular military officers for misconduct, 
as these personnel are the most likely to have both the financial ability and 
motivation to seek injunctive relief. 


Congress has empowered the Secretary of Defense, the Secretary of 
the Navy, and the Secretaries of the other military departments to 
prescribe regulations to review officer records leading to separation from 
the service.”1 Additionally, federal statutes outline a four-step process 
leading to officer separation.” 


First, a Board of Officers reviews an officer’s record to determine 
whether the officer should be required to show cause for his retention on 
active duty.”? If the Board of Officers determines that there is sufficient 
evidence to warrant showing of cause for retention, the Secretary for the 
military department concerned convenes a Board of Inquiry, the second 
step of the separation process.” The Board of Inquiry gives the officer a 
fair and impartial hearing to show cause for retention.”> If the Board of 
Inquiry determines that the officer has failed to show cause for retention, 
the third step is triggered, referring the case to a Board of Review.”6 


Composed of not less than three officers”? who are serving in 
paygrade O-5 or above and senior in grade to the petitioner,’”® the Board 
of Review is the petitioner’s final step before the case reaches the Secretary 
for the military department. If the Board of Review establishes that the 
officer should be retained on active duty, the case is closed.”? If the Board 
of Review determines failure to show cause for retention, however, the 
case is forwarded to the Secretary. At the fourth step of the process, the 





71. 10 U.S.C. § 1181(a) provides: 


(a) Under regulations prescribed by the Secretary of Defense, the 
Secretary of the military department concermmed may at any time convene a 
board of officers to review the record of any commissioned officer of the 
Regular Army, Regular Navy, Regular Air Force, or Regular Marine Corps, to 
determine whether such officer shall be required, because his performance’ of 
duty has fallen below standards prescribed by the Secretary of Defense, to 
show cause for his retention on active duty. 


Secretary of the Navy Instruction (SECNAVINST) 1920.6A establishes procedures for 
separation of naval officers. 
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Secretary of the military department concerned may remove an Officer if 
removal has been recommended by the Board of Review.*® 


Even if the Secretary recommends separation, the petitioner still 
has administrative recourse through the appropriate Board for the Cor- 
rection of Military Records. By statutory mandate, the Secretary of a 
military department, acting through a board of civilians, may correct any 
military record of that department when he considers it appropriate.*? 


Wielding wide-ranging remedial power to correct personnel 
records,®? the correction boards have recommended awarding back pay or 
benefits,*> upgrading bad conduct discharges,* and reinstatement into the 
service with back pay.®° As a general rule, the Secretary may not arbitrarily 
overrule recommendations of the correction board where its findings are 
justified by the record.% 


While application to the corrections board is not always a prereq- 
uisite to federal jurisdiction in military discharge cases,®’ many courts have 
dismissed cases by disgruntled members who have not sought such relief. If 
a legal challenge is made to either the officer or enlisted separation 
process, or any of the personnel related matters discussed in this section, 
the judge advocate should move to dismiss for failure to exhaust adminis- 
trative remedies if the corrections board has not acted. 


Many dismissals have been granted for failure to petition the Board 
for Correction of Naval Records (BCNR). For example, a district court 
declined to enjoin a Marine’s discharge who had gone through all four 
administrative levels, but who had not appealed to the BCNR.® Before 
maintaining an action in federal court challenging a special court-martial 
conviction, a Navy member was required to exhaust all administrative 
remedies, either by appealing to the Judge Advocate General or the 
BCNR.* Claiming breach of his enlistment contract, and seeking discharge 
from the Corps based on enlistment misrepresentations, a Marine reservist 
was required to exhaust his administrative remedies by seeking final 
disposition from the BCNR before seeking judicial review. A Navy 
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seaman, honorably discharged for homosexual conduct, was likewise 
required to exhaust administrative remedies through the BCNR before 
secking judicial review.?? 


Failure to petition the Army Board for the Correction of Military 
Records (ABCMR) has also resulted in numerous dismissals. For example, 
in Schaeffer v. Cheney,” a dispute arose between the Army and several 
West Point and medical school graduates concerning the expiration of the 
officers’ active duty service obligation (ADSO) dates. The officers con- 
tended that the Army had miscalculated their ADSO’s and should be 
estopped from imposing their most recent ADSO’s. In granting the motion 
for summary judgment, the court held that the officers were first required 
to exhaust their remedies with the ABCMR before bringing the action. 


In Heidman v. United States,°? an Army Reserve officer sought a 
preliminary injunction against the denial of promotion. Before filing suit, 
however, he had not petitioned the ABCMR. The suit was dismissed for 
failure to exhaust administrative remedies despite petitioner’s contention 
that appealing to the board would be futile and ineffective. 


In White v. the Secretary of the Army,” a veteran filed suit under the 
APA secking judicial review of his other than honorable discharge. The 
district court dismissed the case because the veteran had not petitioned the 
ABCMR. In Kragler v. U.S. Army, a former servicemember raised a 


constitutional claim in challenging her discharge for homosexuality. The 
Federal suit was premature, though, since she had not first sought relief 
with the ABCMR. In Cody v. Scort,® an action by a West Point cadet to 
Stay his separation was barred by the exhaustion doctrine where the 
Secretary of the Army had not yet approved the recommendation and the 
cadet had not taken his appeal to the ABCMR. 


B. Military Judicial Exhaustion 


While most injunctive suits seek to block military administrative 
procedures, occasionally suits are filed to enjoin military courts-martial. As 
a gencral rule, the servicemember challenging his court-martial proceed- 
ings must exhaust all available military rclicf before challenging the 
military tribunal in Federal court.®’ The inappropriateness of federal court 
intervention in court-martial proceedings was established by the Supreme 
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Court in Schlesinger v. Councilman.°* Councilman, an Army captain 
charged with possession of marijuana, made a motion to dismiss for lack of 
jurisdiction on the grounds that the charges were not “service-connected.” 
When the military court denied his motion, Councilman filed suit, implor- 
ing the Federal district court to enjoin the court-martial and arguing that 
failure to enjoin would cause him to “[s]Juffer great irreparable damage in 
that he might be deprived of his liberty without due process of law.’’%? In 
reversing the district court’s injunction, the Supreme Court held that 
“when a serviceman charged with crimes by military authorities can show 
no harm other than that attendant to resolution of his case in the military 
court system, the federal district courts must refrain from intervention, by 
way of injunction or otherwise.” 


Following the Supreme Court’s lead in Councilman, the Federal 
circuits have expressed judicial reluctance to interfere with ongoing 
court-martial proceedings. One such example is Apple v. Greer. Rather 
than face a court-martial for unauthorized absence, Apple petitioned for a 
writ of habeas corpus, claiming he was unlawfully detained by the military 
because his induction into the Army was invalid. Although the district 
court granted the writ, the Third Circuit reversed. 


Because the relief requested by Apple appears to be avail- 
able with reasonable promptness through the military judi- 
cial system, the district court should have not acted on the 
habeas corpus petition until after Apple’s claims had been 
considered by the military. By deferring to the military 
system, friction between the federal courts and military 
tribunals can be avoided. In addition, duplicative proceed- 
ings may be averted if corrective action is taken with 
reasonable promptness in the military, thus obviating the 
need for federal court intervention.!”! 


The Supreme Court, in Noyd v. Bond,' held that habeas corpus 
petitions from military tribunals should not be entertained by civilian 
courts until all available remedies within the military court system have 
been exhausted. Federal circuits addressing the question have followed 
suit. The Fourth Circuit, in Williams v. Secretary of the Navy,'® held that a 
special court-martial conviction cannot be challenged in Federal court 
unless administrative remedies are exhausted, either through appealing the 
BCNR or the Judge Advocate General. The Third Circuit, in Bowman v. 
Wilson,’ relied on Schlesinger v. Councilman in denying a petition for 
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habeas corpus filed by a servicemember facing a court-martial. The 
court-martial, the Third Circuit concluded, “is capable of considering, 
indeed must consider, any defenses based on insanity which Bowman may 
raise. In sum, all of Bowman’s claims may be fully litigated in the pending 
court-martial proceedings.” 1 


In the alternative, government counsel could argue the abstention 
doctrine, i.e., that a federal district court should not block a military 
court-martial. The Third Circuit has noted that noninterference in courts- 
martial is based on principles of deference to military jurisdiction rather 
than recognition of abstention in cases involving federal law. Still, the 
abstention doctrine is not purely applicable because it deals generally with 
a federal court’s reluctance to block state proceedings.’”’ Since a court- 
martial is not a state proceeding, but is a federal proceeding, government 
counsel should use abstention as a secondary argument. 


Thus, any attempt to block administrative proceedings should be 
met by an APA “failure to exhaust” argument, if applicable, based on 
Meyers v. Bethlehem Shipbuilding Corporation and its progeny. Efforts to 
block court-martial proceedings should be countered with Schlesinger v. 
Councilman and its progeny, if applicable, arguing the inappropriateness of 
prematurely blocking such proceedings. 


Vv. CONCLUSION 


The nature of injunctive motions dictates that the proper response 
be planned in advance. In addition to arguing that the proponent has failed 
to meet its heavy burden to obtain the preliminary injunction or TRO, the 
military response against such motions should always be built around three 
basic responses when possible: (1)That the pleading is jurisdictionally 
deficient; (2) that internal military affairs are nonjusticiable controversies; 
and, (3) that intraservice remedies must first be exhausted. By preparing in 
advance, the chances of defeating the injunctive motion are enhanced. 
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HEALTH CARE PROFESSIONALS AND RIGHTS 
WARNINGS 


Captain Joseph L. Falvey, Jr. USMC* 


I. INTRODUCTION 


Over the last thirty years, the number of reported child abuse cases 
has risen dramatically in the United States. The number of child abuse 
prosecutions has also increased. The military, as a segment of society, is no 
stranger to this phenomenon. Due to the expansion in subject matter 
jurisdiction of courts-martial, the number of child abuse investigations and 
prosecutions may continue to grow in the future.* These cases often involve 
health care professionals—from emergency room doctors to family advo- 
cacy and social services personnel—because of the potential for physical 
and psychological harm to the victim. Trial counsel frequently call upon 
these health care professionals to testify against their former patients as the 
military does not recognize a doctor-patient privilege.* 


Whether testimony is admissible often depends on whether the law 
requires the health care professional to provide rights warnings to the 
“patient.” These rights warnings include Article 31(b) warnings, Miranda 
warnings, and sixth amendment counsel warnings. This note addresses 
when health care professionals need to provide these rights warnings. 


II. ARTICLE 31, UCMJ 


To counter the subtle pressure rank might play in the interrogation 
process, Congress enacted Article 31(b), Uniform Code of Military Justice 
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(UCM3J).* Article 31(b)° requires warnings before official questioning® of a 
suspect or accused.’ To determine when questioning by health care 
professionals becomes “official,” triggering Article 31(b), one must first 
address the officiality requirement in general. 


A. Who Must Warn? 


Article 31(b) provides that “[n]o person subject to this chapter” may 
question an accused or suspect without first providing rights warnings. 
Congress did not intend courts to apply this language literally. The 
President, in promulgating the Military Rules of Evidence, explained that 
these warnings must be given only by persons knowingly acting as agents of 
military law enforcement authorities.? Article 31(b) does not require 
warnings when a servicemember is acting in a purely personal capacity.!° 
Instead, Article 31(b) applies only when the actions are taken in an official 
capacity. 


In United States v. Duga,'! the Court of Military Appeals deemed 
questioning official when: a questioner subject to the UCMJ acts in an 
official capacity, not out of personal motivation; and the person questioned 
perceives the inquiry as more than a casual conversation. In United States 
v. Loukas,’ the court refined the first part of the Duga “officiality plus 
perception” test,!> requiring rights warnings only when “questioning is 


done during an official law-enforcement investigation or disciplinary 





United States v. Duga, 10 M.J. 206, 209 (C.M.A. 1981); United States v. Gibson, 14 
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inquiry.”** Article 31(b), however, does not require warnings if the 
questioner is acting in a private capacity, motivated by curiosity, or engaged 
in casual conversation.!> Difficulties occur in the area between these two 
extremes. 


B. Application of the Duga-Loukas Standard to Civilians 


Courts have held Article 31(b) inapplicable to civilians (including 
civilian doctors) unless acting as agents for military law enforcement. The 
Court of Military Appeals has not required that civilian law enforcement 
personnel provide Article 31(b) warnings unless “the scope and character 
of the cooperative efforts demonstrate ‘that the two investigations have 
merged into an indivisible entity” or “the civilian investigator acts ‘in 
furtherance of any military investigation, or in any sense as an instrument 
of the military.””’?6 


In United States v. Quillen,” for example, the court held a base 
exchange detective was an “instrument of the military” required to provide 
Article 31(b) warnings. The court also held the detective acted “at the 
behest of the military authorities and in furtherance of their duty to 
investigate crime.”1® Moreover, the suspect perceived the detective’s 
question to be more than casual conversation.'? The court noted that 
military authorities controlled the exchange and that the detective’s 
position was governmental in nature and military in purpose: the detective 
advanced a military duty to investigate crime at base exchanges; regulations 





Article 31(b) “requires warnings only when questioning is done during an official 
law-enforcement investigation or disciplinary inquiry.” Loukas, 29 M.J. at 387. 
United States v. Jones, 24 M.J. 367, 369 (C.M.A. 1987) (Accused’s former platoon 
sergeant approached the accused, who was handcuffed and under escort, and asked 
him about the shooting. The facts were insufficient to cause “the sergeant’s questions 
to be so ‘clearly official or so demanding of an answer by virtue of his superior rank’ 
as to transform his personal curiosity into an official inquiry” even though the accused 
probably perceived them as official.). See also United States v. Stroud, 27 M.J. 765, 772 
(A.F.C.M.R. 1988) (NCO was “acting in an official capacity as far as his escort duties 
were concerned but... was not acting in an ‘official investigatory capacity.’ The 
conversation with the accused was “personally motivated and initiated only out of 
curiosity”; therefore, Article 31 did not apply.). 

United States v. Penn, 39 C.M.R. 194 (C.M.A. 1969). See also United States v. Kellam, 
2 M.J. 338 (A.F.C.M.R. 1976) (Applied Penn and held civilian police instruments of 
the military. Local deputy sheriff acted at the direction of, and in concert with, Air 
Force investigators.). But see United States v. Foley, 12 M.J. 826 (N.M.C.M.R. 1981) 
(Applied Penn and held civilian police not acting as instrumentality of the military. No 
evidence that the civilian police were in any way acting on behalf of the military 
necessitating Article 31(b) warning.). 

27 M.J. 312 (C.M.A. 1988). 

Id. at 314. 

Id. at 31S. 
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required the exchange to file reports on crime with military officers; and 
the exchange tasked the detective with developing information for these 
reports.”° 


Although decided before Loukas, Article 31(b) applied to the 
civilian detective in Quillen because she acted as an instrument of the 
military and asked questions for law enforcement investigation purposes. A 
recent Navy-Marine Corps Court of Military Review decision, however, 
distinguished Quillen and held civilian intelligence agents were not instru- 
ments of the military and, therefore, Article 31(b) did not apply.?! 


In United States v. Lonetree, civilian intelligence agents conducted a 
damage assessment to determine what classified information the accused 
may have compromised. The court found they had acted independently of 
military criminal investigators and not as their instruments.2* Moreover, 
the intelligence and criminal investigations were not an indivisible entity. 
The court noted that the intelligence damage assessment was completed 
before the military criminal investigation began and was entirely indepen- 
dent of it.2* The close coordination, including a requirement to share 
information with the criminal investigators, did not mandate a different 
result as the military did not control or influence the civilian investiga- 
tion.*4 


The court also stressed that the intelligence agents were not 
instruments of the military because their duty, although governmental in 


nature, was not military in purpose. Their duty was to learn the extent of 
damage to the United States, not to conduct a criminal investigation. 


C. Application to Health Care Professionals 


Military health care professionals need not provide Article 31(b) 
warnings before asking general diagnostic questions. The leading case 
standing for this proposition is United States v. Fisher.?® 





Id. at 314-15. The court found several additional facts significant: the detective was 
responsible for detaining suspects for additional questioning by military authorities; 
the questioning occurred in the exchange manager's office vice at the initial stop; the 
detective was not engaged in frolic of her own; and her inquiries involved more than 
casual conversation. 

United States v. Lonetree, 31 M.J. 849 (N.M.C.M.R. 1990). 

Id. at 867-69. 

Id. 

Id. 

Id. at 869. 


44 C.M.LR. 277 (C.M.A. 1977). See also United States v. Malumphy, 31 C.M.R. 225 
(C.M.A. 1962) (psychiatrist under no obligation to warm suspect prior to questioning.) 
It is clear that accused was not, in the eyes of the psychiatrists, a suspect . . . 
at the time they saw him....[a]nd it is manifest...that accused was 
admitted to the hospital for medical examination. The latter, and not whether 
accused had committed any offense nor other possible legal eventualities, was 
the concern of the doctors. They interviewed him, as was their duty, with a 
mind toward medical diagnosis as to whether he was a sick man mentally, 
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In Fisher, the accused was in immediate danger on arrival at an 
Army hospital emergency room. The Army doctor asked the accused 
questions “for treatment and diagnostic purposes.”?” The court held that 
Article 31(b) did not require warnings before a doctor asked questions 
necessary to prescribe medical treatment. The doctor was neither perform- 
ing “an investigative or disciplinary function” nor perfecting a criminal case 
against the individual.* 


Counsel should note two key points from the Fisher rationale. First, 
the inquiry focuses on the intent of the health care professional in asking 
the questions of the accused. Second, the court left open the issue of 
whether Article 31(b) requires warnings if the questions are not solely to 
elicit information for diagnostic purposes. Questions by’social workers who 
have the dual responsibility of investigating reports of child abuse and 
treating its effects are not solely for diagnostic purposes and may require 
warnings. 


This issue presented itself in United States v. Hill.2? There, in a 
prosecution for child abuse, the court held inadmissible the accused’s 
incriminating responses to social services personnel. Without detailing the 
questions asked, the court found the questioning “too closely connected” 
with the criminal investigation to conclude that the questions were solely 
for medical purposes.*° 


Similarly, in United States v. McClelland, the court held the accused’s 
statements to the director of a social services clinic inadmissible due to the 
lack of Article 31(b) warnings.*! The court found the director was “not 
acting in the scope of assisting the family but rather as an investigator for the 
child advocacy council” and thus as an arm of law enforcement.*? The court 
applied the Duga standard and noted that the director, an Army major, was 
aware of the sexual misconduct allegations and the requirement to report 
allegations of child abuse.** Moreover, the court found the “dichotomy of 





possibly in need of care and treatment. ... [T]he inquiries were not in any 
sense a criminal investigation. 


Id. at 226. 

United States v. Fisher, 44 C.M.R. 277, 278 (C.M.A. 1977). 

The court stated: 
A medical doctor who questions an individual solely to obtain information 
upon which to predicate a diagnosis, so that he can prescribe appropriate 
treatment or care for the individual, is not performing an investigative or 
disciplinary function; neither is he engaged in perfecting a criminal case 
against the individual. His questioning of the accused is not, therefore, within 
the reach of Article 31. 

Id. at 279 (emphasis added). 

13 M.J. 882 (A.C.M.R. 1982). 

Id. at 886 n.3. 

United States v. McClelland, 26 M.J. 504 (A.C.M.R. 1988). 

Id. at 507 (emphasis added). 

Id. 
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ranks...coupled with [the] tenor of the meeting” significant to its 
conclusion that this was more than “casual conversation.’’>4 


In United States v. Moore,*> the Court of Military Appeals addressed 
the issue of whether Article 31(b) requires a nurse to warn a Suspect before 
questioning him. The accused had gone to a military hospital seeking help 
for depression and was admitted as a suicide risk. At the time, he was under 
investigation for child sexual abuse. The accused made admissions to a 
civilian nurse at the hospital which were introduced at trial. 


The defense analogized the nurse to the exchange detective in 
Quillen and contended that she acted in her official capacity as a 
government employee at a military hospital. Her official duties included a 
duty to file reports of suspected child abuse. As an official, the defense 
argued, the nurse was required to give Article 31(b) warnings before she 
questioned the accused.*¢ 


The court found no evidence that, in questioning the accused, the 
nurse acted directly or indirectly in any law enforcement or disciplinary 
capacity. Instead, the court found she “acted only in a legitimate medical 
capacity in asking these questions ... in response to appellant’s voluntary 
request for emergency medical treatment. Such questioning is clearly 
outside the scope of Article 31.”3”7 Arguably, the “legitimate medical 
capacity” standard used in Moore narrows the application of Article 31(b) 


to health care professionals. Under the “solely medical purpose” standard 
of Fisher and Hill, Article 31(b) requires warnings if the health care 
professional asks questions beyond those necessary for valid medical 
purposes. The “legitimate medical capacity” standard recognizes that the 
inquiries of health care professionals may have dual purposes. Article 31(b) 
would not require warnings if one of the purposes is a legitimate medical 
purpose even if the other purpose is law enforcement investigation. This 
may be an unduly narrow reading of Moore, however, as the court cited 
Fisher in support of the “legitimate medical capacity” standard.*§ 





34. Id at 508. Government appellate counsel argued inevitable discovery based on the 
regulation which required everyone to report known and suspected child abuse to 
military law enforcement agencies. The court rejected this argument because counsel 
had not developed it at trial. Army Reg. 608-18, Personal Affairs: The Army Family 
Advocacy Program (19 Oct. 1987) [hereinafter AR 608-18]. 

32 M.J. 56 (C.M.A. 1991). 

Id. at 60. 

Id. (emphasis added). 

Id. As in McClelland, the court dodged the issue of whether the regulation, AR 608-18, 
made the nurse’s inquiry official: 


Moreover, the particular regulation irregularly proffered by appellant for the 
first time at oral argument to show an agency relationship between the 
government nurse and the military police does not undermine our conclu- 
sion. ... It was not in effect ... the day the challenged interview in this case 
occurred.... Accordingly, Nurse Lee’s testimony concerning appellant’s 
admissions was not barred by Article 31. 

Id. at 60. 
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D. Regulations and Official Questioning 


The Court of Military Appeals, like the Army Court of Military 
Review before it, has left open the question of whether the Army’s family 
advocacy regulation creates an agency relationship between health care 
professionals and military law enforcement personnel. As this issue will 
likely reach the Court of Military Appeals in the future, counsel should 
examine the applicable service regulation on family advocacy. 

As required by Department of Defense directive,*? each service has 
issued a family advocacy regulation” with markedly different approaches. 
To address whether these regulations make the health professional’s 
inquiry “official” under Article 31(b), this Note will compare the Army and 
Marine Corps’ regulations, the poles of the spectrum.“ 


1. Policy and Objectives: The statements of Army and Marine 
Corps’ policy and objectives reflect the differences in their approaches 
to family advocacy. AR 608-18 establishes Army policy on the 
“prevention, identification, reporting, investigation, and treatment of 
spouse and child abuse.”*? The objectives of the family advocacy 
program are “to prevent spouse and child abuse, to encourage reporting 
of all instance of such abuse, to ensure the prompt investigation of all 
abuse cases, to protect victims of abuse, and to treat all family members 
affected ....°* 

MCO 1752.3A states the Marine Corps’ policy that child and spouse 
abuse are incompatible with the high standards required of Marines.** The 
family advocacy program’s role is to break the cycle of abuse through 
identification and treatment.** The program’s primary objective is to stop 
the abuse.‘ The Marine Corps regulation does not stress the investigative 
role of the family advocacy program as does the Army regulation. 





39. DoD Dir. 6400.1, Family Advocacy Program (19 May 1981). 

40. Dep’tof the Army: AR 608-18; Dep’t of the Air Force: Air Force Reg. 160-38, Medical 
Service: Air Force Family Advocacy Program (5 Nov. 1981) [hereinafter AFR 160-38]; 
Dep’t of the Navy: Secretary of the Navy Instruction 1752.3, Family Advocacy Program 
(27 Jan. 1984) [hereinafter SECNAVINST 1752.3]; Chief of Naval Operations 
Instruction 1752.2, Family Advocacy Program (6 Mar. 1987) [hereinafter OP- 
NAVINST 1752.3A] (implements SECNAVINST 1752.3 for the U.S. Navy); Marine 
Corps Order 1752.3A, Marine Corps Family Advocacy Program (6 Apr. 1987) 
[hereinafter MCO 1752.3A] (implements SECNAVINST 1752.3 for the U.S. Marine 
Corps). 

AR 608-18 is the most detailed of the regulations and emphasizes the investigative role 
of family advocacy to a greater degree than the others. MCO 1752.3A is much less 
detailed and emphasizes the prevention, identification, cessation, and treatment 
missions of family advocacy. OPNAVINST 1752.2 is similar to the MCO. AFR 160-38 
falls between the other services’ regulations and attempts to strike a balance between 
treatment of the problem and investigation and punishment. 

AR 608-18, para. 1-1 (emphasis added). 

Id., para. 1-S (emphasis added). 

MCO 1752.3A, para. 4(a). 

Id., para. 4(e). 

Id., para. 5(a). The other objectives of the program are to help Marines deal with 
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2. Investigation: The investigative role of the Army family 
advocacy program is clearly articulated in a section devoted to 
investigation of abuse incidents.*”7 The Marine Corps’ regulation contains 
no similar provisions. Under AR 608-18, collection of physical evidence 
and fact gathering are the primary purposes of the spouse and child 
abuse investigation. The regulation stresses that family advocacy 
personnel and law enforcement should work together to investigate 
abuse.*8 


Gathering evidence as quickly as possible by any lawful means is the 
goal of this “common interest.”*° To meet this goal, the regulation 
“mandates a cooperative effort by law enforcement, medical, and social 
work personnel in all spouse and child abuse investigations, to include a 
sharing of information and records....”°° Moreover, the regulation 
recommends that family advocacy and law enforcement personnel conduct 
joint interviews of abuse victims.*! 


Significantly, the regulation stresses the use of search authoriza- 
tions, authorizations to apprehend, and Article 31(b) warnings before 
questioning soldiers suspected of abuse.5* Emphasizing these evidentiary 
safeguards reflects the goals of the investigation: criminal prosecution and 
the preservation of evidence. 





family abuse, provide rehabilitative counseling, and to identify, support, and treat “at 

risk” families. Jd , para. 5(b). 

AR 608-18, § IV. 

Id., para. 3-14(a). 
Social workers, medical personnel, and law enforcement personnel share a 
common interest in ensuring that all reports of spouse and child abuse are 
promptly and fully investigated. . . . In child abuse cases, the prompt gathering 
of physical evidence, before it disappears or is destroyed, is essential. .. . Both 
social workers and law enforcement personnel have a responsibility to protect 
the victim of abuse... . 

Id., para. 3-14(b)-(c). 

Id., para. 3-15. 

Id., para. 3-16. 

Id., paras. 3-17(b), 3-20(a)(2). 

Id., para. 3-15. The regulation states: 


The objectives of any investigation for reported spouse or child abuse case 
are— a. To gather all of the evidence by every lawful means available, 
including, when appropriate, the use of— (1)Search authorizations (M.R.E. 
315, MCM) or warrants. (2)Authorizations to apprehend (... R.C.M. 302, 
MCM) or warrants for arrest.... b. To gather the evidence as quickly as 
possible to prevent its destruction. c. To gather the evidence in a lawful 
manner by— (1) Properly advising soldiers suspected of criminal acts of abuse 
of their rights under [A]rticle 31, UCMJ, before questioning them... . (2) 
Ensuring appropriate command and law enforcement involvement in any 
medical or social work inquiry of a child abuse case whenever there is 
probable cause to believe that a criminal act of abuse has occurred. 
Id. See also AR 608-18, paras. 3-20(a)(1) (Article 31: “Where the person making the 
report of abuse is a soldier suspected of a criminal offense under the UCMJ, such 
questioning will be preceded by an advisement of rights under Article 31, UCMJ, when 
appropriate”), 3-23 (search authorizations), 3-24 (Article 31). 
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3. Family Advocacy Case Management Team: The responsibilities 
of the family advocacy committee also reflect the investigative role of 
the Army family advocacy program. The Family Advocacy Case 
Management Team, which includes representatives of Office of the Staff 
Judge Advocate, Provost Marshal’s Office, and the Criminal 
Investigation Division,*> is responsible for evaluating abuse cases, getting 
thorough psychological evaluations of the parents and children, 
completing and sending a report to higher headquarters, reporting to 
local authorities, establishing a treatment plan, determining whether a 
civilian court or civilian law enforcement agency should intervene, 
determining whether to report or refer a case to the local Child 
Protective Services, recommending possible corrective measures when 
the soldier refuses to cooperate, and advising the commander on the 
continuing status of the case.>** 


In contrast, the family advocacy committee under the Marine Corps 
Order is responsible for making recommendations on treatment and 
rehabilitative potential and facilitating an “integrated team approach” 
among all agencies involved in the family advocacy program.** Although 
representatives of the Office of the Staff Judge Advocate, Provost Mar- 
shal’s Office, and Naval Investigative Service are members of the commit- 
tee,°* the regulation limits the scope of the committee’s responsibilities to 
a greater extent than under the Army program. Also, the committee’s 
responsibilities focus on treatment and rehabilitation vice investigation. 


4. Reporting: Both the Army and the Marine Corps require that 
family advocacy representatives report suspected and substantiated 
abuse. The Army regulation, however, requires family advocacy 
representatives and medical personnel to report the information to law 
enforcement personnel.5? The Marine Corps Order requires the 
representative to report the information to command personnel.°® 





Id, para. 2-3. 

Id., para. 2-5. 

MCO 1752.3A, para. 9(a). 

Id., para. 9(b). 

AR 608-18, paras. 1-7(e)(4) (medical treatment facilitics are required to report 
suspected abuse cases to PMO and CID), 1-7(h) (PMO is required to conduct an initial 
investigation into suspected abuse and provide a copy of the serious incident report to 
the family advocacy program manager), 1-7(i) (CID is required to investigate certain 
abuse cases and provide reports to the commander), 3-9 (“Every soldier, employee, 
and member of the military community will report information about known and 
suspected child abuse to the [Report Point of Contact] or the appropriate law 
enforcement agency....”). 

MCO 1752.3A, para. 9(b)(3). Noting that all 50 states require reporting of child 
abuse/neglect, MCO 1752.3A requires the reporting of all incidents of suspected or 
substantiated abuse directly to the family advocacy representative (FAR). The FAR is 


responsible for reporting the abuse/neglect to state or local agencies and command 
personnel. 
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A reporting requirement alone may not be enough to make the 
family advocacy personnel agents of law enforcement.°? The reporting 
requirement in the context of the regulation as a whole, however, 
reinforces the argument that Army family advocacy personnel are instru- 
ments of law enforcement. 


5. Cooperation with Local Authorities: AR 608-18 encourages the 
installation to establish “a cooperative relationship with local 
communities in identifying, reporting, [and] investigating” child abuse 
cases. The regulation goes on to recommend the use of Memoranda of 
Agreements (MOA) between the installation and local communitics to 
carry out this cooperative approach.®*! The MOA should address the 
legal authority of the installation commander over military discipline on 
the installation, the legal basis for the MOA and the exercise of 
jurisdiction by local authorities on the installation, the extent to which 
the partics will share reports of child abuse and case information, and 
which agency will have primary “responsibility for investigating child 
abuse cases.”® 


MCO 1752.3A also encourages the usc of MOA’s between the 
installation and state agencies. The purpose of these agreements, however, 
is to ease evaluation, identification, intervention, treatment, and follow- 
up.® If the family advocacy regulation makes family advocacy personnel 
agents of law enforcement, civilian authoritics operating on the installation 


under a MOA may also be agents. This is more likcly under Army MOA’s 
which assign investigative responsibility. 


6. Self-Referral/Limited Privilege: The Army _ regulation 
encourages voluntary disclosure, but does not prevent disciplinary or 
administrative action based on the disclosure.** The commander should, 
however, consider the sclf-referral when determining appropriate 
disciplinary or administrative action. The Marine’ Corps also 





“The existence of an understanding between military authorities and civilian investi- 
gators that a suspect will later be prosecuted by the military docs not render the civilian 
investigators instruments of the military.” United States v. Lonetree, 31 M.J. 849, 869 
(N.M.C.M.R. 1990). But see Commonwealth v. A Juvenile, 402 Mass. 275, 521 N.E.2d 
1368 (1988) (assistant director of private detention facility held an agent of law 
enforcement because of duty to report to the police if he learned a juvenile had 
committed a crime). 

AR 608-18, para. 2-12 (emphasis added). 

Id., para. 2-13. 

Id. para. 2-15. 

MCO 1752.3A, para. 9(b)(8). 

AR 608-18, para. 3-31. 

Id., para. 4-4(b)(2). The Marine Corps also requires that the commander consider 
self-referral when determining whether or not disciplinary or administrative action is 
appropriate. MCO 1752.3A. para. 4(f)(1). Moreover, both regulations indicate that 
disciplinary or administrative action might be more appropmate in those cases where 
there is sufficient evidence for a conviction. Jd, para. 4(f)(4); AR 608-18, para. 
4-4(b)(1). This presents the abuse suspect with a dilemma. He can disclose abuse in the 
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encourages voluntary self-referrals** and provides a limited privilege 
with respect to such disclosure in an attempt to encourage self-referral. 
MCO 1752.3A provides that the command cannot use such disclosures 
against the member as the sole source of information upon which to 
base disciplinary or adverse administrative action.°’ 


The Army family advocacy regulation reflects the dual role of Army 
family advocacy personnel. On the one hand, they are health care providers 
responsible for identifying abuse and treating its effects. On the other, they 
are instruments of law enforcement by virtue of their investigative role in 
law enforcement. As such, courts should require Article 31(b) warnings 
unless they acted solely within their role as health care provider. Although 
the argument is weaker, defense counsel in other services should make the 
same contention. 


III. MIRANDA WARNINGS 


Government agents must obcy civilian criminal rights warnings 
requirements cvcn when Article 31(b) docs not apply.®* Miranda v. 
Arizona® requires warnings when law enforcement officers subject a 
suspect to custodial” interrogation.7! The custody requirement makes the 
application of Miranda to health care professionals less of a problem than 
Article 31(b). The situation can arisc, however, where the command orders 





hopes of receiving help and avoiding prosecution; however, this provides the govern- 
ment with strong evidence towards conviction. On the other hand, he can exercise his 
right to remain silent and run the risk of prosecution because he is not admitting 
responsibility and cooperating. Whether this violates due process as an unlawful 
inducement, or amounts to a compelled confession which extracts a penalty for 
assertion of the right to remain silent is beyond the scope of this note. See United 
States v. McClelland, 26 M.J. 504, 504 fn.1 (A.C.M.R. 1988). 

MCO 1752.3A, para. 9(b)(9). See also United States v. Spence, 29 M.J. 630, 635 
(A.F.C.M.R. 1989) (“We note that a form of ‘limited privilege’ program exists for child 
abusers in the Marine Corps’); United States v. Bell, 28 M.J. 1062 (N.M.C.M.R. 1989). 
MCO 1752.3A, para. 9(b)(9)(d). Not included within the limited privilege are 
admissions made in response to official questioning in connection with military/civilian 
investigations. Jd, para. 9(b)(9)(f). However, admissions by an offender are not 
“privileged” within the legal meaning of the term and, therefore, personnel with 
knowledge of such admissions are required to notify the appropriate authorities and 
testify when required to do so at a pretrial investigation, court-martial, or other official 
proceeding. Jd, para. 9(b)(9)(h). 

M.R.E. 305(h). 

384 U.S. 436 (1966). The fifth amendment privilege against self-incrimination applies 
to “custodial interrogations.” The prosecution may not use statenicnts stemming trom 
questioning initiated by law enforcement officers after a person has been “taken into 
custody or otherwise deprived of his frecdom in any significant way absent appropriate 
rights advisement.” Jd. at 444. Miranda applies to the military. United States v. Tempia, 
37 C.M.RR. 249 (C.M.A. 1967). 

Courts apply an objective test from the viewpoint of the suspect to determine if he was 
in custody. M.R.E. 305 (d)(1)(A). See also Berkemer v. McCarty, 468 U.S. 420 (1984). 
Interrogation includes the “functional equivalent” of interrogation—actions or con- 
versations designed to elicit an incriminating response from a suspect. Rhode Island v. 
Innis, 446 U.S. 291, 301 (1980). 
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the accused to an interview with psychiatric, family advocacy, or social 
services personnel. The situation may also arise where these same person- 
nel question the accused while confined or otherwise in custody. 


Courts have typically used two theories to reject arguments that 
Miranda requires warnings before health care professionals ask questions. 
First, courts have held that the accused was not in custody and therefore 
Miranda did not apply.” The United States Supreme Court has narrowed 
the definition of custodial interrogation, reducing its potential application 
to health care professionals.’? Second, courts have held that health care 
professionals are not the equivalent of law enforcement officers. Miranda 
rights protect against law enforcement personnel coercing suspects in 
custody into making incriminating statements. “[C]Jourts have generally 
held that government agents not primarily charged with enforcement of the 
criminal law are under no obligation to comply with Miranda.””* Moreover, 
Miranda does not apply to incriminating statements made to private 





See, e.g, Edwards v. State, 24 Ark. 1145, 429 S.W.2d 92 (1968) (medical exam 
conducted by physician under circumstances in which he had no reason to suspect the 
accused of criminal involvement); People v. Salinas, 131 Cal. App. 3d 925, 182 Cal. 
Rptr. 683 (1982) (defendant’s statements to physician and police officer while not in 
custody were admissible); People v. Lipscomb, 263 Cal. App. 2d 59, 69 Cal. Rptr. 127 
(1968) (physician’s exam of arrested man prior to civil commitment); Franklin v. State, 
114 Ga. App. 304, 151 S.E.2d 191 (1966) (incriminating statement made in hospital in 
presence of doctors and nurses who were only concerned with the defendant’s physical 
welfare); State v. Hathorn, 395 So.2d 783 (La. 1981) (statements made by defendant 
to child protection center caseworker in hospital emergency room); Commonwealth v. 
Roberts, 6 Mass. App. Ct. 891, 376 N.E.2d 895 (1978) (defendant’s confession to 
hospital social worker overheard by hospital police admissible testimony); State v. 
Ward, 745 S.W.2d 666 (Mo. 1988) (defendant’s inculpatory statement to social service 
investigator was admissible); People v. Easter, 90 Misc. 2d 748, 395 N.Y.S.2d 926 
(Albany County Ct. 1977) (socia! worker not required to give warning before 
discussing suspicions with defendant); State v. Brown, 528 P.2d 569 (Or. 1974) 
(statements made by defendant who accompanied officers to crime scene and who was 
free to leave at any time); Davis v. State, 687 S.W.2d 78 (Tex. Ct. App. 1985) (social 
worker’s interview not “custodial interrogation”). But see People v. Hagar, 160 III. 
App. 3d 370, 513 N.E.2d 628 (1987) (use of statement given to social service 
investigators under circumstances which would lead a reasonable person to believe he 
was not free to leave the interrogation violates the defendant’s Miranda rights). 

See Arizona v. Mauro, 481 U.S. 520 (1987) (taping conversation between suspect and 
spouse not custodial interrogation); Berkemer v. McCarty, 468 U.S. 420 (1984) 
(on-scene questioning of person detained for routine traffic violation not custodial 
interrogation); Oregon v. Mathiason, 429 U.S. 492 (1977) (warnings not required when 
police asked the suspect to come to the police office for questioning; they told him that 
he was not under arrest; and they allowed him to leave at the end of interrogation). See 
also Calitornia v. Beheler, 463 U.S. 1121 (1983); Beckwith v. United States, 425 U.S. 
341 (1976) (where the individual is free to leave or to break off questioning, the 
warnings need not be given). But see Orozco v. Texas, 394 U.S. 324 (1969) (warnings 
required when defendant interrogated in his boardinghouse room at 4 am by four 
police officers, and the defendant was not free to leave but was under arrest). 

W. Lafave & J. Israel, Criminal Procedure, $ 6.10(c) (1985). See, e.g., United States v. 
Dreske, 536 F.2d 188 (7th Cir. 1976) (tax investigator); United States v. Harmon, 486 
F.2d 363 (10th Cir. 1973) (Selective Service Board); United States v. Irion, 482 F.2d 
1240 (9th Cir. 1973) (customs officer). 
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persons in the absence of police subterfuge or intimidation.”> Where the 
suspect does not know that he is speaking to a government agent, no 
presumption of coercion exists and the courts have not required Miranda 
warnings. 7° 


Some courts, however, have required warnings even though some- 
one other than police conducted the questioning. This is especially likely 
where the government official asking the questions will share the answers 
with the police or prosecution” or when the individual questioned is under 
heavy pressure to cooperate.”8 


As a general rule, courts have not required Miranda warnings before 
questioning conducted by medical professionals solely for diagnostic or 
treatment purposes.”° This has also been true when the defendant made 
the incriminating statements in response to questions by medical personnel 
while in the presence of law enforcement personnel.®° 





Mauro, 481 U.S. at 529-30; Colorado v. Connelly, 479 U.S. 157, 166 (1986). 

Hoffa v. United States, 385 U.S. 293 (1966) (lacks the inherent coerciveness of 
custodial interrogation). See also Illinois v. Perkins, 496 U.S. 292, (1990) (“We hold 
that an undercover law enforcement officer posing as a fellow inmate need not give 
Miranda warnings to an incarcerated suspect before asking questions that may elicit an 
incriminating response.”). 

Estelle v. Smith, 451 U.S. 454 (1981) (Court-appointed psychiatrist examining the 
defendant to determine competency to stand trial required to provide Miranda 
wamings before questioning the defendant concerning specifics of offense. “A criminal 
defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any 
psychiatric evidence, may not be compelled to respond to a psychiatrist if his 
statements can be used against him... .” Estelle, 451 U.S. at 468). See also Mathis v. 
United States, 391 U.S. 1 (1968) (The Supreme Court seems to have rejected the 
notion that Miranda applies only to criminal investigators/aw enforcers. The Court 
acknowledged that a tax investigation differs from criminal investigation because it 
may be initiated for other (civil) purposes vice criminal prosecution. The Court, 
however, concluded that his was not a controlling difference because there was always 
the possibility that the work would end up in a criminal prosecution). 

United States v. Deaton, 468 F.2d 541 (Sth Cir. 1972), cert. denied, 410 U.S. 934 (1973); 
Jones v. Cardwell, 686 F.2d 754 (9th Cir. 1982) (custodial interrogations vice routine 
interviews by parole officers governed by Miranda because heavy psychological 
pressure to cooperate with one who can recommend imprisonment). 

United States v. Romero, 897 F.2d 47 (2d Cir. 1990) (accused’s admissions made while 
in a hospital emergency room to a nurse involved in the routine performance of 
medical duties without any indication of police influence are not subject to Miranda 
warnings). See also United States v. Webb, 755 F.2d 382, 391-92 (Sth Cir. 1985) (Army 
psychiatrist); People v. Hagen, 269 Cal. App. 2d 175, 74 Cal. Rptr. 675 (1969) (doctor); 
State v. Jones, 386 So.2d 1363 (La. 1980) (psychiatrist); Commonwealth v. Allen, 395 
Mass. 448, 480 N.E.2d 630 (1985) (nurse); State v. Hall, 183 Mont. 511, 600 P.2d 1180 
(1979) (neurologist, social worker, pediatrician, orthopedist). 

United States v. Borchardt, 809 F.2d 1115 (Sth Cir. 1987) (incriminating statements to 
attending nurse overheard by prison official did not require Miranda warnings or 
suppression because the nurse’s sole purpose was to confirm her diagnosis so could 
treat appropriately). But see State v. Ybarra, 111 N.M. 234, 804 P.2d 1053 (1990) 
(despite absence of collusion between police officer and nurse, atmosphere of 
compulsion demanded Miranda wamings). 
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One civilian case has recognized the dual role of social services 
personnel required to act as criminal investigators as well as health care 
providers. In Cates v. Texas,®! the court found the social worker conducted 
a criminal investigation and acted officially to help police. Consequently, 
the court held that Miranda warnings were required before the social 
worker questioned the defendant. The court distinguished Paez v. State®? by 
noting that the social worker there was neither acting as an agent for the 
police nor conducting a child abuse investigation. Rather, she went to the 
hospital to see the defendant who was a client and to determine the 
well-being of the defendant’s children. 


Arguably, like family advocacy personnel, the social worker in Cates 
acted as a law enforcement agent responsible for pursuing child abuse 
allegations, discovering child abuse and reporting it to the police, and 
providing documentation justifying arrest. The state paid the social worker 
for the express purpose of discovering and investigating allegations of child 
abuse, and then turning the findings over for the prosecution of the 
offender.™ As a result, counsel should argue that family advocacy person- 
nel and civilian social workers should provide Miranda warnings when 
acting in their investigative role. 


IV. SIXTH AMENDMENT RIGHT TO COUNSEL 
The sixth amendment provides that “[i]n all criminal prosecutions, 


the accused shall enjoy the right to have the Assistance of Counsel for his 
defence.’”’®> The military codified this right to counsel by requiring that 
persons acting in a law enforcement capacity give counsel warnings before 
interrogation “conducted subsequent to the preferral of charges or the 
imposition of pretrial restraint under R.C.M. 304.’’8¢ 


The counsel warnings requirement will rarely present a problem in 
the military with respect to health care professionals for two reasons. First, 
the right does not attach until the initiation of judicial proceedings which 
the military has interpreted to mean preferral of charges.8’ Second, the 
military provides detailed defense counsel once charges are preferred. It is 





776 S.W.2d 170 (Tex. Crim. App. 1989). 

681 S.W.2d 34 (Tex. Crim. App. 1984). 

Cates, 776 S.W.2d at 172-73. 

Id, at 173. 

U.S. Const. amend. VI. 

M.R.E. 305(d)(1)(B). 

Brewer v. Williams, 430 U.S. 387 (1977). (““Whatever else it may mean, the right to 
counsel granted by the Sixth .. . Amendment means at least that a person is entitled to 
the help of a lawyer at or after the time that judicial proceedings have been initiated 
against him—‘whether by way of formal charge, preliminary hearing, indictment, 
information, or arraignment.’” Jd at 398, citing Kirby v. Illinois, 406 U.S. 682, 689 
(1971)); Illinois v. Perkins, 496 U.S. 292, (1990) (sixth amendment right to counsel not 
implicated when suspect made incriminating statements to undercover government 


agents posing as his cellmate. No charges had been filed; therefore, right had not 
attached.). 
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unlikely that detailed defense counsel would allow an accused to engage in 
potentially incriminating discussions without being present. Moreover, as 
with Article 31(b) and Miranda warnings, the application of the sixth 
amendment right to counsel warning turns on whether the health care 
professional is acting as an agent for law enforcement. If not, the sixth 
amendment is inapplicable. 


As discussed above, health care workers, particularly family advo- 
cacy personnel, may act in an investigative role. In a sense, counsel may 
analogize such actions to the actions of undercover agents or informants. 
Once a defendant’s sixth amendment right to counsel attaches, government 
agents deny the defendant that right when they “deliberately elicit” 
incriminating statements in the absence of his lawyers.®* The government 
may not use an undercover agent to circumvent the sixth amendment right 
to counsel once criminal proceedings begin. Nor can the government 
circumvent this rule by using an informant. In United States v. Henry,®° the 
police told an informant to listen for statements made by federal prisoners 
but not to initiate conversations or question them. The court found the 
informant deliberately elicited incriminatory responses in violation of the 
right to counsel. The court reasoned that the informant acted under 
instructions as a paid informant while ostensibly no more than a fellow 
inmate to defendant. Moreover, the informant did not listen passively, but 
stimulated conversation to get incriminatory responses.* The actions of 
health care professionals in garnering incriminatory responses might invite 
similar judicial disdain. 


The defense counsel may send the accused to a psychiatrist or 
family advocacy representative to establish a defense or gain evidence in 
extenuation or mitigation. The psychiatrist or family advocacy representa- 
tive may violate the accused’s right to counsel if he questions the accused 
after preferral, even if the accused initiates the discussion.®! The waiver 
doctrine would apply only if made knowing, intelligently, and voluntarily.° 





88. Massiah v. United States, 377 U.S. 201 (1964) (Federal agents listened to incriminating 
statements made by the accused to co-defendant who was wired and acting as an agent 
of the government). 

447 US. 264 (1980). 


Compare Kuhlman v. Wilson, 477 U.S. 436 (1986) (jailhouse informant placed in close 
proximity to the defendant who merely acts as a listening post and makes no effort to 
stimulate conversation with the defendant does not violate the defendant’s right to 
counsel. “‘[T]he defendant must demonstrate that the police and their informant took 
some action, beyond merely listening to elicit incriminating remarks.” Jd. at 459). 

Maine v. Moulton, 474 U.S. 159 (1985) (wired co-defendant acting as an informant 
discussed crimes with the accused in violation of his sixth amendment right to counsel). 
The court found it irrelevant that the defendant initiated the conversation and that 
police were investigating other charges than those for which defendant had been 
charged. ‘“[T]he Sixth Amendment is violated when the State obtains incriminating 
statements by knowingly circumventing the accused’s right to have counsel present in 
a confrontation between the accused and a state agent.” Id. at 176 (emphasis added)). 
Michigan v. Harvey, 494 U.S. 344, (1990); Patterson v. Illinois, 487 U.S. 285 (1988) 
(defendant whose sixth amendment right to counsel has attached by virtue of 
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A waiver would not be knowing unless the accused realized the psychiatrist 
or family advocacy representative was an agent of law enforcement. 


If the psychiatrist or family advocacy representative initiates the 
discussion after attachment of the right to counsel, the same requirement 
for a knowing waiver would apply.%* Once the accused has requested 
counsel, however, any waiver of the right to counsel during a discussion 
initiated by law enforcement agents is per se invalid.* Additionally, the 
government violates the accused’s right to counsel when the command 
orders the member to undergo psychiatric examination or to submit to 
interviews with family advocacy representatives after preferral.?° 


V. UNITED STATES V. MORENO 


In United States v. Moreno,® the Army Court of Military Review 
addressed the rights warnings required by Article 31(b), UCMJ, Miranda, 
and the sixth amendment with respect to a civilian social worker operating 
on the installation under an MOA. 


The court held that Article 31(b) did not require warnings before a 
civilian investigator for the Texas Department of Human Services ques- 
tioned the accused. The court applied the United States v. Penn analysis” 
and found that the civilian investigation had not merged with the military 
investigation, and the civilian investigator had not acted as an instrument 
of the military.* This result obtained even though the civilian investigator 
acted under an MOA between the state and the local command authorities. 
The court noted that the investigator had an independent social services 
duty to interview the accused and to investigate child abuse cases on the 
installation. The investigator did not talk about the substance of the 
interview with the criminal investigators or the prosecutor before the 
interview. Additionally, the government had closed the criminal investiga- 
tion and preferred charges before the interview. As a result, the court did 
not require Article 31(b) warnings. 





indictment may execute a knowing, intelligent, and voluntary waiver of that right in the 
course of police initiated interrogation. Jd at 292 and n.4). 

Michigan v. Harvey, 494 U.S. 344, (1990); Patterson v. Illinois, 487 U.S. 295 (1988). 
Michigan v. Jackson, 475 U.S. 625 (1986). The defendant is safeguarded if the police 
initiate an interrogation after his assertion of his right to counsel after arraignment or 
similar proceeding when the basis of the right is the sixth amendment. The waiver of 
right to counsel for that police initiated interrogation is invalid. Additionally, the 
knowledge of one government agent will be imputed to all—one set of investigators 
may not claim ignorance of request for counsel made to other set of investigators. 
Estelle v. Smith, 451 U.S. 454 (1981) (sixth amendment right to counsel violated when 
the accused questioned during court-ordered psychiatric examination conducted after 
indictment without his lawyer present). 

25 M.J. 523 (A.C.M.R. 1987), rev'd and remanded, 28 M.J. 152 (C.M.A. 1989), on 
remand, 31 M.J. 935 (A.C.M.R. 1990). 

See supra note 16 and accompanying text. 

Moreno, 25 M.J. at 525. 





NAVAL LAW REVIEW XL 


Although cited in support of the court’s finding that the investigator 
was not a law enforcement agent, additional facts seem to cloud the issue. 
First, the investigator videotaped the interview of the victim at the request 
of the military criminal investigators. Second, she had a duty to report the 
abuse under state law. Third, the investigator had the installation social 
services schedule the appointment with the accused. Despite these facts, 
the court held that the investigations had not merged and the investigator 
had not acted as an instrument of the military. Arguably, if the installation 
social service and family advocacy personnel are arms of law enforcement, 
the civilian agents are as well. These facts also call into question the 
soundness of the court’s holding that the social worker was not an agent of 
military law enforcement under its Miranda analysis. 


The court held that the investigator did not have to give Miranda 
warnings as she was not a law enforcement agent and the interrogation was 
not custodial.” In support of its finding that the social worker was not a law 
enforcement agent, the court cited Paez v. State! for the proposition that 
an investigator for the Texas Department of Human Services is not a law 
enforcement agent. Reliance on Paez is tenuous, however, given the court’s 
holding in Cates v. Texas.1® 


The court also held that Miranda did not apply because the 
interview was not custodial. The court had a much firmer basis for this 
conclusion. The investigator and the accused met off-post at the request of 


the accused. No one escorted the accused to the meeting; nor was he 
placed in custody during the meeting. After the meeting, the accused was 
free to go and left on his own.? 


The Court of Military Appeals granted the accused’s petition, set 
aside the Court of Military Review’s decision, and directed a Dubay 
hearing’ to “determine the extent of [the] attorney-client relationship 
and whether appellant properly waived his sixth amendment right to 
counsel prior to this interview.” The Court of Military Appeals did not 
reach the issue of whether the investigator violated the accused’s rights 
under Article 31(b) and Miranda. Those questions remain. 


After the Dubay hearing, the Court of Military Review held that the 
investigator was not a police agent and therefore had no duty to read 
appellant his counsel rights. The court distinguished Maine v. Moulton, 
United States v. Henry, and Kuhiman v. Wilson because the investigator was 
not acting as a police agent when she took the accused’s statement.! 





Id. at 525-26. 

681 S.W.2d 34 (Tex. Crim. App. 1984). 

See supra notes 81-84 and accompanying text. 

Moreno, 25 M.J. at 515-26. 

United States v. Moreno, 26 M.J. 207 (C.M.A. 1988). 

United States v. Dubay, 37 C.M.R. 411 (C.M.A. 1967) (fact-finding hearing). 

United States v. Moreno, 28 M.J. 152 (C.M.A. 1989). 

See supra notes 94-96 and accompanying text. United States v. Moreno, 31 M.J. 935 
t 
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Questions remain about the Court of Military Review’s decision in 
Moreno. First, the Court of Military Appeals appeared to have already 
determined that the human services investigator was acting as a law 
enforcement agent. The court remanded the case to determine the extent 
of any attorney-client relationship and whether the accused waived his 
right to counsel before questioning. These questions require resolution 
only if the questioner is a law enforcement agent. Thus, the Court of 
Military Review missed the issue. Second, if she was an agent of law 
enforcement, the Court of Military Review’s resolution of the Article 31(b) 
and Miranda issues is in doubt.!°’ The Court of Military Appeals should 
resolve these issues as this case continues through the appellate process. 


VI. CONCLUSION 


Military and civilian health care professionals at military health care 
centers normally need not provide Article 31(b) warnings. Questions solely 
to acquire information upon which to base diagnosis or treatment are not 
within the reach of Article 31(b). Questions beyond those necessary to 
make a diagnosis or prescribe treatment, however, may require warnings. 
Questions by personnel who have the dual responsibility of investigating 
reports of abuse and treating its effects are not solely for medical purposes 
and may require warnings. This is especially true of family advocacy 
personnel who, by regulation, assume an investigative role for law enforce- 
ment and thus become its agent. Civilian social workers operating on the 
installation under a memorandum of agreement likewise may be agents 
and subject to Article 31(b). 


Civilian health care professionals in the local community acting as 
government agents must obey civilian criminal rights warnings require- 
ments even if Article 31(b) does not apply. Thus, Miranda may require 
warnings if the health care professional conducts a custodial interrogation. 
As with Article 31(b) and Miranda, the application of the sixth amendment 
right to counsel warnings turns on whether the health care professional is 
acting as a law enforcement agent. If so, the health care professional must 
give counsel warnings before any interrogation conducted after preferral of 
charges. Counsel should raise the issue whenever the health care profes- 





(A.C.M.R. 1990). In addition to the findings of fact the court used to hold the 
investigator was not a law enforcement agent for Article 31(b) purposes, the court 
relied on the following: The investigator had an independent duty to interview; she was 
acting on her own and not at the request of military law enforcement or the prosecutor; 
she advised the defense counsel of the interview; the defense counsel said he would tell 
the accused to keep the appointment; neither CID nor the prosecution knew of the 
interview in advance; she told the accused that she was subject to subpoena; she 
objected to providing the information; the prosecutors discovered the statements 
through the accused’s wife not the investigator, at the time of the interview the state 
did not consider a human services investigator to be a law enforcement agent, nor did 
she consider herself a law enforcement agent. The court distinguished Cates as merely 
an example of how the state examines the DHS role on a case-by-case basis. Moreno, 
31 M.J. at 938-39. 


Moreno, 31 M.J. at 940 (A.C.M.R. 1991) (Varo, J., dissenting). 
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sional has dual responsibilities, imposed by state law or regulation, as 
health care provider and law enforcement investigator. 
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SATISFYING THE DUTY TO BARGAIN: A 
LESSON FROM THE PRIVATE SECTOR 


Captain Amy V. Dunning USMC* 


I. INTRODUCTION 


In its efforts to reform federal service labor relations, Congress 
emphasized the need to maintain government flexibility by removing 
certain matters from the scope of bargaining, such as internal security 
practices, layoffs, and contracting out.! Even with regard to these reserved 
management rights, however, agencies are obligated to negotiate the 
procedures by which agency officials exercise their authority, as well as 
appropriate arrangements for employees adversely affected by such deter- 
minations.? 





* Captain Dunning earned her B.A. at the University of Missouri in 1981 and 
her J.D. from Southern Illinois University in 1984. She received her LL.M. in 
Labor Law at the Georgetown University Law Center in 1990. Captain 
Dunning currently serves as Assistant Counsel in the Navy’s Office of Civilian 
Personnel Management. 
1. S. Rep. No. 969, 9Sth Cong., 2d Sess. 12-13, 104-05 (1978), reprinted in 1978 U.S. Code 
Cong. & Admin. News 2723, 2734-35. 
2. The Management Rights section of Chapter 71 of the Civil Service Reform Act of 
1978, 5 U.S.C. § 7106 (1982) provides: 
(a) Subject to subsection (b) of this section, nothing in this chapter shall 
affect the authority of any management official of any agency 

(1) todetermine the mission, budget, organization, number of 
employees, and internal security practices of the agency; and 

(2) in accordance with applicable laws 

(A) _ to hire, assign, direct, layoff, and retain employees 
in the agency, or to suspend, remove, reduce in grade or pay, or 
take other disciplinary action against such employees; 

(B) to assign work, to make determinations with re- 
spect to contracting out, and to determine the personnel by 
which agency operations shall be conducted; 

(C) with respect to filling positions, to make selections 
for appointments from 

(i) among properly ranked and certified candi- 
dates for promotion; or 
(ii) any other appropriate source; and 

(D) to take whatever actions may be necessary to carry 
out the agency mission during emergencies. 

(b) Nothing in this section shall preclude any agency and any labor 
organization from negotiating— 

(1) at the election of the agency, on the numbers, types, and 
grades of employees or positions assigned to any organizational 
subdivision, work, project, or tour of duty, or on technology, methods, 
and means of performing work; 





The Duty to Bargain 


In passing Chapter 71 of the Civil Service Reform Act of 1978 
(CSRA),? Congress assigned the Federal Labor Relations Authority 
(FLRA) primary responsibility for interpreting the provisions of that 
chapter and for developing standards by which the federal service labor- 
management relations program shall be conducted.* The extent to which 
the FLRA has allowed federal employers to satisfy their duty to bargain the 
impact and implementation of the exercise of reserved management rights 
during negotiation of the collective bargaining agreement deserves atten- 
tion. The private sector approach to the duty to bargain midterm over 
matters covered by the collective bargaining agreement offers a guide to 
such an examination. The FLRA should adopt the private sector approach 
to the duty to bargain midterm over matters covered by the collective 
bargaining agreement in determining whether a federal employer has 
satisfied its impact and implementation bargaining obligations. 


Il. THE DUTY TO BARGAIN UNDER THE CSRA 


Under the CSRA, an agency has the duty to negotiate in good faith 
with an exclusive representative “for the purpose of arriving at a collective 
bargaining agreement.”> Collective bargaining—the process by which a 
collective bargaining agreement is reached—is defined under the CSRA to 
mean the mutual obligation to meet, consult, and bargain over conditions 
of employment affecting employees in an appropriate unit.© Adverse 
effects and procedures bargaining, also referred to as impact and imple- 
mentation bargaining, is required even though the subject of the manage- 
ment action is excluded from the definition of a condition of employment.’ 
Impact and implementation bargaining occurs throughout the life of the 
agreement whenever management chooses to exercise a right reserved to it 
in tl.< collective bargaining agreement. There is no duty to bargain over the 
impact and implementation of the exercise of a reserved management 
right, however, if working conditions are unaffected. The FLRA has held 





(2) procedures which management officials of the agency will 
observe in exercising any authority under this section; or 
(3) appropriate arrangements for employees adversely af- 
fected by the exercise of any authority under this section by such 
management officials. 
Pub. L. No. 95-454, 92 Stat. 1191 (1978) [hereinafter CSRA]. Chapter 71 is codified at 
5 U.S.C. §§ 7101-35 (1980). 
5 U.S.C. § 7105(a)(1) (1982) provides: “The Authority shall provide leadership in 
establishing policies and guidance relating to matters under this chapter, and, except 
as otherwise provided, shall be responsible for carrying out the purpose of this 
chapter.” 
5 U.S.C. § 7114(a)(4) (1980). 
5 U.S.C. § 7103(a)(12) (1980). 
March AFB, Riverside, California & Am. Fed’n of Gov’t Employees, Local 1983, 13 
F.L.R.A. 255 (1983). 


VA Medical Center, Bath, New York & Am. Fed’n of Gov’t Employees, Local 491, 4 
F.L.R.A. 563 (1980). 
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that, to substantiate a breach of the duty to negotiate, the General Counsel 
of the FLRA has the burden of proving a substantial effect on the 
bargaining unit.? 


Assuming, then, that the exercise of a reserved management right 
has a substantial effect on working conditions, may the federal employer 
discharge its obligation to bargain the impact and implementation of the 
exercise of this right by covering the matter in the collective bargaining 
agreement? The FLRA has agreed that it can, but only under very narrow 
circumstances. 


III. FLRA’S INTERPRETATION OF THE DUTY TO BARGAIN 
ADVERSE EFFECTS AND PROCEDURES 


In Naval Amphibious Base, Little Creek and American Federation of 
Government Employees, Local 1625,'° the FLRA allowed management to 
change the status of two employees from regular part-time to intermittent 
employment without bargaining with the union. As a consequence of this 
nondisciplinary action, the two employees: suffered a reduction in working 
hours; lost their eligibility for health benefits and paid leave; were excluded 
from the bargaining unit; and fell into a lower retention group for 
reduction-in-force purposes. 


The FLRA General Counsel argued that, while the parties’ collec- 
tive bargaining agreement contained a provision relating to the procedures 
to be followed in effectuating nondisciplinary adverse actions, the agree- 
ment did not constitute a clear and unmistakable waiver of the union’s 
right to bargain. Therefore, management committed an unfair labor 
practice by refusing to bargain the impact and implementation of this 
change in employment status. The agency, however, argued that it did not 
incur a bargaining obligation by incorporating the procedures and arrange- 
ments applicable to effectuation of nondisciplinary adverse actions into the 
collective bargaining agreement because existing working conditions did 
not change. 


The FLRA agreed with the agency, ruling that management’s 
actions were: 


no different from those prescribed by the parties’ negotiated 
agreement or those which had been utilized in previous 
instances of nondisciplinary adverse actions resulting in 
changes of employee status or category. Thus, it cannot be 
found that Respondent incurred any obligation to bargain its 
effectuation of nondisciplinary adverse actions against the 
two employees. 





San Antonio Air Logistics Center (AFLC), Kelly AFB Texas & Am. Fed’n of Gov't 
Employees, Local 1617, 5 F.L.R.A. 173 (1981). 

9 F.L.R.A. 774 (1982). 

Id. at 777-78. 
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The FLRA recognized in Little Creek that avenues for exercising certain 
management rights may be established by contract or practice. Once 
established, the exercise of these rights does not engender a new bargain- 
ing obligation despite the absence of a clear and unmistakable waiver of 
the bargaining rights by the union. 


The FLRA, however, has reached the opposite conclusion in other 
cases in which the absence of a clear and unmistakable waiver was the 
determining factor in finding that the employer had violated its duty to 
bargain the impact and implementation of the exercise of certain reserved 
management rights. In U.S. Department of Labor, Washington, D.C. and 
Employment Standards Administration, Region 8, Denver, Colorado, for 
example, the employer discontinued individual government-owned vehicle 
assignments without first giving the union an opportunity to bargain 
concerning the impact and implementation of the change. The adminis- 
trative law judge (ALJ) found that the employer’s conduct did not violate 
the CSRA. Based on the past practice of the parties, the judge found that 
the union had consciously yielded to the employer’s discretion concerning 
the assignment and use of vehicles during the term of the agreement.}* The 
FLRA agreed, but declared the employer’s conduct violated the CSRA 
because the agreement did not contain a clear and unmistakable waiver of 
the union’s right to bargain over procedures and appropriate arrangements 
for employees adversely affected by the termination of individual vehicle 
assignments. 14 


The FLRA changed its approach in Internal Revenue Service and 
National Treasury Employees Union,}> in which it ruled that a federal 
employer has a duty to bargain over a negotiable proposal during the term 
of the agreement unless the matter is covered by the parties’ agreement or 
the union clearly and unmistakably waived its right to bargain. 





19 F.LR.A. 497 (1985). 


The judge’s conclusion is consistent with Little Creek, in which the FLRA recognized 
that the exercise of management rights may be established by past practice and that, 
once established, the exercise of these rights does not engender a new bargaining 
obligation. 

Similarly, in VA Central Office, Washington. D.C. & VA Regional Office, Cleveland, 
Ohio, 20 F.L.R.A. 199 (1985), the FLRA adopted the A.L.J.’s conclusion that the 
agency had violated the CSRA by implementing changes in performance standards of 
certain employees without providing the union an opportunity to bargain over the 
impact and implementation of such changes. The judge acknowledged that the 
agreement set forth arrangements for employees adversely affected by implementation 
of new performance standards; however, because there was no express waiver, the 
judge found that the union had not consciously surrendered its right to negotiate the 
impact and implementation of changes to performance standards. Thus, even though 
the agency had established that its actions were consonant with the agreement, it was 
nevertheless required to complete impact and implementation bargaining prior to 
implementing the revised performance standards. 

29 F.L.R.A. 162 (1987). 





NAVAL LAW REVIEW XL 


This decision, however, had some encouragement from the courts. 
In National Treasury Employees Union v. FLRA,** the District of Columbia 
Circuit Court of Appeals rebuked the FLRA for its decisions in two cases 
in which it found no duty to bargain union midterm proposals, even though 
the subjects of the proposals were neither discussed nor contained in the 
parties’ collective bargaining agreement. The court applied the holding in 
NLRB v. Jacobs Manufacturing Company" in ruling that unions, like 
management, are entitled to bargain new matters during the term of the 
collective bargaining agreement. 


The employer in Jacobs Manufacturing had refused to negotiate 
during the term of the parties’ collective bargaining agreement regarding 
pensions and group life insurance for employees on the ground that these 
subjects were not within the scope of the reopening clause in the parties’ 
agreement. Although changes in the existing life insurance program were 
discussed during negotiation of the contract, nothing on the subject of 
pensions was ever put into the agreement or discussed in the negotiations. 
The National Labor Relations Board (NLRB) held that the employer had 
refused to bargain in good faith concerning the subject of pensions and the 
Second Circuit Court of Appeals agreed. 


The employer had argued that, except for those subjects expressly 
reserved for further negotiations in the reopening clause, the relationship 
between the employer and employees was fixed, even as to those subjects 


not covered by the collective bargaining agreement or even discussed in the 
negotiations resulting in the agreement. The court, however, construed 
section 8(d) of the National Labor Relations Act (NLRA)?® as not 
relieving the employer of the duty to bargain as to those subjects that are 
neither discussed nor embodied in the terms of the collective bargaining 
agreement. In so holding, the court relied on the express language of 
section 8(d), which excuses the parties from bargaining any modification of 
the “terms and conditions contained in a contract for a fixed period.”!? 


The court did not pass on the validity of the NLRB’s interpretation 
of section 8(d) regarding the employer’s duty to bargain group insurance 
because the order the union sought to enforce did not require the employer 
to bargain as to insurance. Rather, the NLRB had absolved the employer 
of the duty to bargain group insurance since that matter had been discussed 
in the negotiations for the contract. 


This limiting principle of Jacobs Manufacturing—that the statutory 
duty to bargain midterm over new matters does not extend to any matter 





810 F.2d 295 (D.C. Cir. 1987). 

196 F.2d 680 (2d Cir. 1952). 

61 Stat. 143 (1947), 29 U.S.C. § 158(d) (1982) [hereinafter NLRA]. 

Section 8(d) provides: “the duties so imposed shall not be construed as requiring either 
party to discuss or agree to any modification of the terms and conditions contained in 
a contract for a fixed period, if such modification is to become effective before such 
terms and conditions can be reopened under the provisions of the contract.” 29 U.S.C. 


§ 158(d)(4). 
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the parties address while negotiating the collective bargaining agreement 
—is reflected in the refusal in JRS to apply the duty to bargain midterm to 
any matter “contained in” the agreement. 


The IRS decision was appealed to the District of Columbia Court of 
Appeals.2° On appeal, the employer challenged the holding in NTEU v. 
FLRA and its reliance on private sector case law. The employer argued 
that, by applying Jacobs Manufacturing to the federal sector, the federal 
employer will always be required to negotiate mandatory subjects not 
contained in the collective bargaining agreement during the term of the 
agreement because the CSRA does not allow the federal employer to 
bargain waivers of bargaining rights to impasse. By contrast, private sector 
employees are free to negotiate “zipper clauses”?! that enable the em- 
ployer to avoid continuous bargaining during the term of an agreement. 
The FLRA had concluded that “a union may contractually agree to waive 
its right to initiate bargaining in general by a zipper clause, that is, a clause 
intended to waive the obligation to bargain during the term of the 
agreement on matters not contained in the agreement.”2? The court 
dismissed the employer’s position as specious and reassured federal 
agencies that: “Federal agency employers who wish to avoid continuous 
bargaining during the term of an agreement are free, just as are their 
private sector counterparts, to negotiate contract provisions to ensure this 
result.”23 The FLRA’s discussion of waivers in IRS addresses the circum- 
stances under which a union may waive its right to bargain over matters not 
contained in the agreement. If a matter is contained in an agreement, the 
search for a bargaining waiver is not necessary. IRS, however, does not 
define the standard for determining when a matter is “contained in” the 
agreement.24 


The easy case in determining whether a subject is “contained in” an 
agreement occurs when a party proposes to modify a specific provision of 
the collective bargaining agreement. If an agreement provides, for exam- 
ple, that the union will receive 10 days’ notice before a decision to contract 
out is implemented, there is no duty to bargain a midterm union proposal 
to require 20 days’ advance notice. A more difficult question is presented 
when the union makes a proposal that is related to management authority 
to contract out, but is not specifically addressed during negotiation of the 
collective bargaining agreement. 





FLRA v. IRS, 838 F.2d 567 (D.C. Cir. 1988). 

A “zipper clause” has the effect of closing out bargaining during the contract term and 
making the contract the exclusive statement of the parties’ rights and obligations. 
29 F.L.R.A. 162, 166 (1987). 

838 F.2d at 570. 


Apparently the parties did not dispute that the union-initiated proposals were neither 
discussed nor specified in the collective bargaining agreement. 
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The FLRA faced this situation in U.S. Army Corps of Engineers, 
Kansas City District, Kansas City, Missouri.2> The union asked the employer 
to bargain about procedures to be used to rate unit employees who did not 
receive annual performance appraisals because they had not performed 
work duties for 120 days due to the extensive amount of official time for 
representational duties. The parties’ supplemental agreement addressed 
ratings where a new supervisor did not have time to observe an employee 
or where an employee’s performance temporarily had been marginal or 
unsatisfactory. It also addressed when annual appraisals were due and who 
rating supervisors were. Although these sections covered the same general 
subject area—performance appraisals—they did not address procedures 
for rating an employee who was on Official time for extensive periods 
during the rating period, nor had such procedures been discussed during 
negotiation of the collective bargaining agreement.?° 


The FLRA ruled that the standard to determine whether a matter 
is covered by the parties’ agreement is whether the particular subject 
matter of a proposal offered during contract and midterm negotiations is 
the same. Based on this standard, the FLRA concluded that the union had 
not sought to bargain over matters that were already contained in the 
parties’ agreement. Private sector case law interpreting section 8(d) of the 
NLRA differs dramatically with the FLRA’s position on the issue of 
whether a matter is “contained in” the collective bargaining agreement so 
as to preclude further bargaining over the life of the agreement. 


IV. THE PRIVATE SECTOR APPROACH 


In United Mine Workers of America, District 31 v. NLRB,’ the Court 
of Appeals for the District of Columbia affirmed the NLRB’s Island 
Creek* decision. The court held that the provisions for subcontracting in 
the parties’ collective bargaining agreement fulfilled the duty to bargain 
midterm on the conditions of subcontracting. The court emphasized that 
the NLRB’s decision was not based on the union’s waiver of its rights, but 
rather on the contractual provisions on subcontracting set forth in the 
agreement.?° Those provisions prohibited subcontracting for the purpose 
of avoiding other provisions of the contract and subcontracting that would 
cause layoffs among bargaining unit employees. Otherwise, subcontracting 
was permitted, provided the union was notified within ten days after 
subleasing, and the subcontractor agreed to offer employment first to the 
employer’s qualified employees who were in a layoff status. When the 
employer decided to subcontract work at one of its mines, the union 
demanded prior notice and an opportunity to bargain over the manner in 





31 F.L.R.A. 1231 (1988). 

The parties stipulated that the rating procedures at issue were not discussed during 
negotiations for their collective bargaining agreement. 

879 F.2d 939 (D.C. Cir. 1989). 

Island Creek Coal Co. v. United Mine Workers, Dist. 31, 289 N.L.R.B. 121 (1988). 
879 F.2d at 944. 
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which the subcontracting could be done. The union made this demand 
despite the absence of any claim or evidence that the employer had failed 
to satisfy the agreement’s provisions on subcontracting. The employer 
refused, and the union filed an unfair labor practice charge with the NLRB. 


The union conceded that the issue of subcontracting had been 
bargained for in the negotiations for the agreement, but urged that the 
contractual requirements were merely an additional safeguard to ensure 
compliance with the contract rather than a substitution for the statutory 
duty to bargain before the decision to subcontract. This duty could only be 
extinguished by an express waiver in the agreement in clear and unmistak- 
able language. 


The court disagreed, finding that the employer had satisfied its 
statutory duty to bargain because the parties had specifically agreed on 
their respective rights and duties concerning subcontracting. The court 
stated: “Were we to accept the Union’s rationale, there would be no time 
when, under the terms of the collective bargaining agreement, Island Creek 
could validly subcontract work. Such a position would make the provisions 
on subcontracting in the collective bargaining agreement meaningless.”°° 
The court also found no merit in the union’s argument that the different 
provisions on subcontracting in the agreement left many unresolved and 
difficult questions, thereby illustrating the need for bargaining.* 


Little Creek appears to apply a broader test than the FLRA for 
determining whether a matter is “contained in” a collective bargaining 
agreement. In its decision, the NLRB states: “Our analysis of the entire 
course of events convinces us that when the parties reached agreement 
over the subject of subcontracting in their 1984 contract the Respondent 
fulfilled its affirmative obligation to bargain over that subject for as long as 
the agreement remained in effect.”32 This language implies that the 
“subject” is not specific union proposals that could have been made, but 
the generic management authority to subcontract. By contrast, even though 
the subject of performance appraisals had been addressed in the parties’ 
agreement, the FLRA still required the employer in U.S. Army Corps of 
Engineers to bargain midterm over the procedures for rating an employee 
on official time for extensive periods, since that particular subject matter 
was not proposed during contract negotiations. 





Id. 


“It is the union, however, that ignores the provisions of the agreement that any 
questions as to whether subcontracting comports with the parties’ bargain on 
subcontracting is properly resolved through the contractual grievance procedure which 
culminates in arbitration.” Jd. See also Edwards, Deferral to Arbitration and Waiver of 
Duty to Bargain: A Possible Way Out of Everlasting Confusion at the NLRB, 46 Ohio St. 
LJ. 23, 34 (1985), in which the author argues that an arbitration clause should be 
viewed as a waiver of the right to charge an unfair labor practice with respect to 
unilateral changes made during a contract term. 


289 N.L.R.B. No. 121, at 3 (emphasis added). 
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Several earlier NLRB decisions support the analysis used in Little 
Creek. In Ador Corporation,** the NLRB dismissed a union complaint that 
the employer had failed to discharge its statutory bargaining obligation by 
laying off employees affected by its decision to close down a particular 
product line without bargaining with the union concerning the methods of 
selecting employees for layoff. The collective bargaining agreement in 
effect between the parties contained the following section detailing certain 
management rights: 


The management of the Company’s plant and the direction 
of its working forces, including the right to establish new 
jobs, abolish or change existing jobs, increase or decrease the 
number of jobs, change materials, processes, products, 
equipment and operations shall be vested exclusively in the 
company .... Subject to the provision of the agreement, the 
Company shall have the right to... lay off employees be- 
cause of lack of work or other legitimate reasons.** 


Despite the absence of evidence that the union’s midterm proposal to 
bargain over the methods of selecting employees to be laid off had been 
specifically addressed in the contract negotiations, the NLRB ruled that 
the parties had bargained about such decisions in the contract and that the 
employer could take unilateral action in this regard. 


Similarly, in Consolidated Foods Corporation,*> the NLRB dismissed 
a complaint by the union regarding the employer’s failure to bargain 
midterm over the impact of the decision to transfer driving operations from 
one plant to another. As a result of this decision, two drivers were 
reassigned to production work and suffered reductions in pay. The 
management rights clause of the parties’ collective bargaining agreement 
expressly provided that the employer had the exclusive right to change, 
modify, or cease its operations. The NLRB ruled that, by virtue of this 
clause, the union had already bargained on the impact of transferring 
driving operations from one plant to another. 


In Winn-Dixie Stores, Inc. and Meat Cutters, AFL-CIO,*© the em- 
ployer refused to bargain before unilaterally eliminating Sunday work in a 
warehouse operation, discontinuing a third shift, and adding a night shift. 
The NLRB found no unlawful failure to bargain, reasoning that a 
management rights clause that specified a generic right to reduce opera- 
tions and make necessary shift changes authorized the unilateral action. 


Finally, in Laredo Packing Company and Food & Commercial 
Workers, AFL-CIO,*’ the NLRB found that the employer had not commit- 





150 N.L.R.B. 1658 (1965). 
Td. at 1660. 

183 N.L.R.B. 832 (1970). 
224 N.L.R.B. 190 (1976). 
254 N.L.R.B. 1 (1981). 
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ted an unfair labor practice by shutting down a slaughtering operation and 
laying off employees without prior notice and bargaining. The management 
rights clause of the collective bargaining agreement gave the employer the 
exclusive prerogative to change or decrease its operations. The only 
procedural guarantee the union obtained in the agreement was a prior 
notice and consultation requirement. Instead of searching the parties’ 
agreement for provisions or specific bargaining proposals on the issue of 
layoffs resulting from shut-down of the slaughtering operation, the NLRB 
determined that the “subject” was management’s generic authority to shut 
down operations. Because that “subject” was addressed in the agreement, 
the union had no statutory right to bargain on it midterm. 


The NLRB has explored the outer boundaries of the argument that 
a matter is “contained in” the collective bargaining agreement. In Hospi- 
tality Motor Inns, Inc. and Hotel & Restaurant Employees Local 58, 
AFL-CIO,*® the employer unilaterally reduced hours of work for employ- 
ees in its plant cafeteria. The NLRB ruled that the parties’ collective 
bargaining agreement reserved to the employer such matters as scheduling 
operations and layoff of employees for lack of work. Because these matters 
were closely related to the decision to reduce hours, the employer’s action 
did not trigger a duty to bargain as to the effects of that action. Therefore, 
instead of comparing the midterm proposal to bargain reduced hours with 
proposals introduced during negotiation of the collective bargaining 
agreement to determine whether they were the same, the NLRB looked at 
whether this matter was closely related to a reserved management right. If 
so, there was no duty to bargain midterm regarding that matter. 


In ACF Industries, Inc. v. NLRB,*° however, the Eighth Circuit 
Court of Appeals concluded that an extremely generalized management 
rights clause giving the employer the right to do any and all things 
necessary tO operate its business did not encompass the specific manage- 
ment right to subcontract its production work. While this holding appears 
to discredit the use of generalized zipper clauses to wrap up bargaining 
over all subjects covered, ACF Industries is distinguishable in that the 
parties’ past practice included notice and bargaining prior to management 
action. ACF Industries should not be regarded as a threat to the basic 
premise that, by reserving specific management rights in the contract, an 
employer may dispose of any duty to bargain midterm over proposals 
relating to those rights. 


To illustrate the different approaches of the NLRB and the FLRA, 
consider the following hypothetical. An employer has two radio repair 
shops within its Maintenance Division, Shop A and Shop B. When one 
shop has excess work, employees from the other shop are reassigned to that 
shop. Under the parties’ collective bargaining agreement, the employer 
may detail employees to different positions for specified periods of time 





38. 259 N.LR.B. 65 (1981). 
39. 100 LR.R.M. 2710 (8th Cir. 1979). 
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provided the position is in the same grade or one level higher. Details of 
more than thirty days are to be documented in the employee’s personnel 
folder. When the employer detailed four employees from Shop A to Shop 
B, the union demanded to bargain as to the adverse effects and procedures 
of this action. The employer refused, and the union filed an unfair labor 
practice charge. The charge did not allege that the employer had failed to 
comply with the requirements of the agreement. Rather, the union sought 
to bargain midterm as to the qualifications of the employees detailed from 
Shop A to perform the outdoor cabling work required of employees in 
Shop B. 


Under the FLRA’s decision in U.S. Army Corps of Engineers, the 
particular subject matter of the midterm proposal—the qualifications of 
Shop A employees to perform the work in Shop B—was not proposed 
during negotiation of the agreement and is not “contained in” the 
agreement. Therefore, the employer is under a duty to bargain with the 
union. By contrast, the NLRB would hold under Little Creek that this 
proposal falls within the generic management authority to detail and is 
“contained in” the agreement, thereby relieving the employer of the duty 
to bargain midterm as to the impact and implementation of this detailing. 
Similarly, should the union demand to bargain on how work is assigned 
between Shop A and Shop B, one may argue under Hospitality Motor Inns 
that the assignment of work is closely related to the reserved management 


right to detail employees and is, therefore, “contained in” the agreement. 


Archibald Cox and John T. Dunlop define the term “covered by” as 
including those terms and conditions of employment: (1) that are explicitly 
and unambiguously spelled out in the contract; (2) as to which there are 
questions of contract interpretation; (3) that are fixed by the particular- 
ization of a general rule contained in the agreement, or (4) that must be 
implied to give the agreement its obvious meaning.*° Arguably, the 
hypothetical union’s proposal to bargain regarding the ability of the 
employees to perform the work to which detailed is merely particularizing 
the general rule that the employer may detail employees “to different 
positions for specified periods of time.” Thus, under the Cox and Dunlop 
definition, the union’s midterm proposal would be “covered by” or 
“contained in” the agreement. 


The Supreme Court had an opportunity to determine when a matter 
is “contained in” a collective bargaining agreement in the context of the 
Railway Labor Act.*! In Consolidated Rail Corporation v. Railway Labor 
Executives Association, the employer had a practice of occasionally 
performing urinalysis drug screening on employees undergoing periodic 
and return-from-leave physical examinations. The employer unilaterally 





40. Cox & Dunlop, The Duty to Bargain Collectively During the Term of an Existing 
Agreement, 63 Harv. L. Rev. 1097-98 (1950). 
41. 45 U.S.C. $$ 151 et seq. 
2. 57 U.S.L.W. 4742 (1989). 
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imposed this screening on all periodic and return-from-leave examinations. 
The union demanded that the employer negotiate with it before imple- 
menting this change. The employer responded that its action was contem- 
plated by the parties’ collective bargaining agreement. As such, the 
employer could make the change unilaterally and the courts must defer to 
the arbitral jurisdiction of the National Railroad Adjustment Board. The 
Court held: 


If an employer asserts a claim that the parties’ agreement 
gives the employer the discretion to make a particular 
change in working conditions without prior negotiation, and 
if that claim is arguably justified by the terms of the parties’ 
agreement, the employer may make the change and the 
courts must defer to the arbitral jurisdiction of the Adjust- 
ment Board.*? 


The Court recognized that there was no specific provision in the 
agreement for unilateral management authority to adopt drug testing 
policies. Instead, the Court looked to the parties’ practices to determine 
the existence of an implied agreement to permit this unilateral action. In 
doing so, it rebuked the union for subjecting “to especially strict scrutiny 
the bona fides of contractual claims arising out of contract terms that grant 
management the power to respond flexibly to changing circumstances.’’“* 
Once a matter is considered “contained in” a collective bargaining 
agreement, the issue becomes whether the union was afforded a meaning- 
ful opportunity to present proposals during negotiation of the agreement. 
On this point, the FLRA and private sector case law agree that the 
employer is not required to furnish the union with information regarding 
specific details of a proposed management action.*° 


This approach was followed by the FLRA in Internal Revenue 
Service v. NTEU.* In that case, management and the union discussed a 
general program for modifying performance standards. Management 
refused, however, to tell the union what specific changes would be made to 
these standards. The union failed to present proposals and the employer 
implemented its program. The FLRA found that the generalities provided 
by the employer were adequate to permit the union to bargain. The 
General Counsel had “failed to demonstrate that the Union was prevented 
from presenting proposals... based on the information it did receive.”47 





Id. (emphasis added). 

Id. at 4744. 

Id. at 4747. See also IRS v. NTEU, 18 F.L.R.A. 80 (1985). 
18 F.L.R.A. 80 (1985). 

Id. at 94. 
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V. THE PRACTICAL WISDOM OF THE PRIVATE SECTOR 
APPROACH 


The narrow standard adopted by the FLRA in U.S. Army Corps of 
Engineers has policy implications that upset the traditional balance of 
bargaining responsibilities between managemeni and union. Management 
is forced by this standard to raise all conceivable issues during negotiation 
of the collective bargaining agreement if it wants a comprehensive 
agreement that stabilizes terms and conditions of employment for a 
definite period. This approach results in management working both sides 
of the table. 


Union representatives are, in effect, rewarded for failing to seek 
comprehensive procedural limitations since such failure can prevent the 
employer from acting during the term of the agreement until the matter is 
renegotiated. Consequently, unions have an enormous tactical and psycho- 
logical advantage to the extent that the contract is no obstacle to seeking 
additional benefits and because bargaining typically ends in some conces- 
sion. 

Such recurrent bargaining each time management exercises a 
management right would expose virtually any midterm management action 
to the delays that attend bargaining and resolution impasses.*’ This is 
inconsistent with the purpose of the CSRA, i.e., to “insure to Federal 
agencies the right to manage government operations efficiently and 
effectively.”*? Moreover, this approach impedes successful collective bar- 
gaining of the contract by requiring discussion and agreement on matters 
that the partics might conceivably become concerned with at any time 
during the term of the contract. Rather, by considering a matter “con- 
tained in” the agreement where it is arguably justified by the agreement or 
closely related to specified management rights, the partics minimize the 
amount of time and effort expended on issues of contingent significance. 


Lastly, this standard does nothing to stabilize the relationship of the 
partics. An incumbent union is under constant pressure from dissidents 
secking to capitalize on the failure of the union to use its legal opportunity 
to bargain adverse effects and procedures. This opportunity to bargain will 
occur virtually every time management acts midterm. The union will be 
inclincd to pursue bargaining despite discussion and resolution of the 
gcncral subject matter to the satisfaction of the parties during negotiation 
of the contract. Furthermore, bargaining occurs so frequently that the 
partics are unable to study and discuss adequately all the issues in a 
manner that facilitates the peaceful negotiation of a sound agreement. 
Drawing upon the Cox and Dunlop analysis, the process ought to be one of 
particularizing the gencral authority rescrved to management when the 





48. ‘The bargaining process in the federal sector encompasses a statutory responsibility to 
cooperate in mediation with the Federal Mediation and Conciliation Service and with 
procedures for resolution of impasses by the Federal Service Impasses Panel. 

49. 1978 U.S. Code Cong. & Admin. News at 2734. 
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agreement was negotiated, with disputes over the exercise of that authority 
settled within the parties’ grievance procedure.*%° 


VI. CONCLUSION 


The public and private sector approaches to the duty to bargain 
midterm over the exercise of reserved management rights are similar to the 
extent they impose no duty to bargain if the subject matter of the midterm 
proposal is “contained in” the collective bargaining agreement. They 
differ, however, over the interpretation of what “contained in” the 
agreement means. Decisions by the FLRA indicate that the particular 
subject matter of the proposal offered during contract and midterm 
negotiations must be the same. NLRB decisions imply that the “subject” is 
not specific union proposals, but generic management authority. Provided 
a matter is closely related to this authority, the employer’s action does not 
trigger a duty to bargain as to the effects of that action. Similarly, under a 
Supreme Court decision in the context of a Railway Labor Act case, it is 
sufficient that the employer’s action was arguably justified by the terms of 
the parties’ contract. Provided the union is given the opportunity to 
exercise its right to bargain the impact and implementation of reserved 
management rights while negotiating the collective bargaining agreement, 
management is not required to return to the table each time it plans to 
exercise a management right contained in the agreement. The policy 
reasons for adopting the private sector approach to the public sector are 
many. The private sector approach retains the traditional balance of 
bargaining responsibilities between management and union. This approach 
also furthers congressional intent to ensure that agencies are able to 
manage government operations efficiently and effectively. Finally, this 
approach encourages successful collective bargaining and helps stabilize 
the parties’ relationship. 





50. Cox & Dunlop, supra note 40, at 1116. 
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THE DEEP SEABED: THE COMMON 
HERITAGE OF MANKIND OR ARENA FOR 
UNILATERAL EXPLOITATION? 


Lieutenant Martin A. Harry, JAGC, USNR* 


I. INTRODUCTION 


The seabed is widely proclaimed the “common heritage of man- 
kind,”! but conflicting legal interpretations of the common-heritage con- 
cept have been advanced. Depending on the interpretation accepted, the 
unilateral exploitation of the resources of the seabed may or may not be 
permissible under international law. The chief proponents of the view that 
unilateral efforts are not permissible are the developing states, organized 
as the Group of 77.2 The legal principles articulated by the Group of 77 in 
support of this view have a relatively recent origin, however, and are not 
consistent with the history of state practice with respect to the resources of 
the seabed generally. In the past, the resources of the seabed and its subsoil 
have been unilaterally exploited. That exploitation, evidently not subject to 
any prohibitory norm, was based on several theories. The Group of 77 has 
taken the view that the common-heritage concept is an emerging prohib- 
itory norm which has crystallized into binding customary international law. 


Generally, the past approaches of states may be characterized as 
attempts to maximize control over the natural resources of the high seas. 
Though both developing and developed states alike sought to advance the 
same interest, i.e., maximizing control over resources, the approaches for 
satisfying this interest have differed. Resources have been exploited either 
as a freedom of the high seas (e.g., fisheries) or by the extension of national 
jurisdiction or sovereign rights Over resource areas (e.g., the continental 





* Lieutenant Harry earned his B.A. in political science in 1985 at the 
University of Missouri (St. Louis). He received his J.D. from Southern Illinois 
University at Carbondale in 1988. Lieutenant Harry is stationed at the Naval 
_— Service Office Detachment, Orlando, Florida. 


The seabed here referred to is that which is beyond national jurisdiction of coastal 
states, identified as the “common heritage of mankind.”’ See Declaration of Principles 
Governing the Seabed and the Ocean Floor, and Subsoil Thereof, Beyond the Limits 
of National Jurisdiction, G.A. Res. 2749, U.N. GAOR Supp. (No. 28) at 24, U.N. Doc. 
A/8028 (1970), reprinted in 10 1.L.M. 220 (1971) [hereinafter Declaration of Principles]. 
The Group of 77 is made up of over 120 developing countries which seek changes in 
the world economic system to promote growth in developing countries. The term 
originated with the 77 states which supported a common program at the first meetings 
of the United Nations Conference on Trade and Development (U.N.C. T.A.D.) in 
1964. Bureau of Public Affairs, U.S. Dep't St. Atlas of United States Foreign Relations 
(Dep't St. Pub. 9250, June 1983). 
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shelf). Whether the effort to maximize control over resources led to an 
extension of coastal-state jurisdiction, the assertion of a nonexclusive right 
to exploit the resources as a permissible freedom of the sea, or a claim to 
the resources by sovereign right, the approach was unilateral in nature. 


The present effort by developing states to maximize control over 
natural resources is based on a particular legal interpretation of the 
concept of “common heritage of mankind.” The provisions of the 1982 
United Nations Convention on the Law of the Sea (UNCLOS III) 
regulating the seabed beyond national jurisdiction,’ prohibiting unilateral 
measures for the exploitation of the resources of the seabed, incorporate 
the common-heritage concept as the Group of 77 interprets it.> The 
provisions are alleged to have the character of jus cogens.° The U.S. 
rejection of the Convention raises the issue of whether unilateral seabed 
mining outside the Convention is a permissible activity under international 
law. 


To ascertain the legality of ocean mining outside the Law of the Sca 
Convention, this article will first review the history of the “common 
heritage of mankind” concept. Next, two conflicting interpretations of the 
concept will be examined. The legal interpretation advanced by the Group 
of 77 can then be analyzed, focusing on the history of state practice 
pertaining to resource exploitation of the seabed and subsoil of the high 
seas. 





An activity which is a freedom of the high seas may be exercised by all states “with 
reasonable regard to the interests of other States in their exercise of the freedom of the 
high seas.” Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312, T.1.A.S. 5200, 
450 U.N.T.S. 82. The Truman Proclamation of 1945 is an example of an extension of 
sovereign rights over resources. The United States proclaimed sovercign rights to the 
natural resources of the subsoil and seabed of the continental shelf beneath the high 
seas. Proclamation No. 2667, 10 Fed. Reg. 12,303 (1945). See also note 48 and 
accompanying text. Res nullius is another concept which has been used by some states 
to justify control. That which is res nullius is capable of being acquired by occupation 
and is potentially subject to the exclusive use of one state. See Browning, Exploitation 
of Submarine Mineral Resources Beyond the Continental Shelf, 4 Tex. Int'l L. F. 1, 10-16 
(1968). 

United Nations Convention on the Law of the Sea, Dec. 10, 1982, U.N. Doc. 
A/CONF.62/122 (1982), reprinted in 21 1.L.M. 1261 [hereinafter UNCLOS II]. 


The views of the Group of 77 are contained in a document entitled “Legal Position of 
the Group of 77 on the Question of Unilateral Legislation Concerning the Exploration 
and Exploitation of the Sea-Bed and Ocean Floor and Subsoil Thereof Beyond 
National Jurisdiction,” U.N. Doc. A/CONF.62/106 at 111 [hereinafter Legal Position 
of the Group of 77] and a letter submitted to the Subcomm. on Oceanography of the 
House Comm. on Merchant Marine and Fisheries, 96th Cong., 2d Sess. 418 (1979) 
[hereinafter Group of 77 Statement]. 

An international custom having the character of jus cogens has been defined by the 
Vienna Convention on the Law of Treatics as a peremptory norm of gencral 
international law accepted and recognized by the international community of states, as 
a whole, as a norm from which no derogation is permitted and which can be modified 
only by a subsequent norm of general international law having the same character. 
Vienna Convention on Law of Treaties, U.N. Doc. A/CONF.39/27 (1969), art. 53; 
reprinted in 63 Am. J. Int'l L. 875 (1969). 
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II. BACKGROUND 


The exact origin of the “common heritage of mankind” concept has 
been attributed to several sources.’ Since 1963, similar phrases have been 
used in varying contexts, from a United Nations resolution on outer space’ 
to a Presidential statement on seabed policy.’ The history of the specific 
concept called “common heritage of mankind” is relatively short and its 
development continues as its significance is debated. The concept was 
initially used rhetorically, without atiributing to it any specific legal 
significance. Later, with the advent of UNCLOS III,’° the concept became 
identified as a precept of the New International Economic Order." 


A. History of the “Common Heritage of Mankind” Concept 


In what seems to have been the first expression of support for the 
common-heritage concept as it relates to the seabed, President Johnson 
expressed a desire for international cooperation to prevent competing 
claims of national sovereignty over the deep seas and the ocean floor: 


Under no circumstances, we believe, must we ever allow the 

prospects of a rich harvest of mineral wealth to create a new 

form of colonial competition among the maritime nations. 

We must be careful to avoid a race to grab and hold the lands 

under the high seas. We must ensure that the deep seas and 

the ocean bottom are, and remain, the legacy of all human 

beings. !2 

In 1967, Arvid Pardo, Malta’s ambassador to the United Nations, 
warmed the General Assembly of conflict over the seabed.** Pardo 
suggested that the seabed then outside national jurisdiction be declared the 





Arvid Pardo, Ambassador of Malta, is usually credited with originating the concept as 
it applies to the seabed. Robert W. Poole, Jr., President of the Reason Foundation, 
testified before a House subcommittee that the idea was developed in the 1960’s by 
Elisabeth Mann Borgese and Lord Ritchie-Calder, two social democrats at the Center 
for the Study of Democratic Institutions in Santa Barbara, California. Hearings before 
the Subcomm. on Oceanography of the House Comm. on Merchant Marine and 
Fisheries, 97th Cong., 1st Sess. (1981) (statement of Robert W. Poole, Jr., President, 
Reason Foundation). 

Declaration of Legal Principles Governing the Activities of States in the Exploration 
and Use of Outer Space, G.A. Res. 1962, U.N. GAOR Supp. (No. 15) at 15, U.N. Doc. 
A/5515 (1963). 

N.Y. Times, Jul. 14, 1966, at 10; see infra text accompanying note 12. 

The Third Law of the Sea Conference began in 1973 and concluded in 1982, with 
adoption of the text for a new Law of the Sea Convention. The vote was 130 for, 4 
against (Israel, Turkey, the United States, and Venezuela), and 17 abstentions 
(including Belgium, the Federal Republic of Germany, The Netherlands, Great 
Britain, and the Soviet Union). 

Declaration on the Establishment of a New International Economic Order, G.A. Res. 
3201 (6th Spec. Sess.), U.N. GAOR Supp. (No. 1), U.N. Doc. A/9559 (1974) 
(declaration adopted without a vote). See infra text accompanying note 20. 

N.Y. Times, Jul. 14, 1966, at 10. 

He stated: 
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“common heritage of mankind” and that the exploitation of the seabed be 
accomplished for the benefit of the international community. The objective 
of his proposal was “to replace the principle of freedom of seas by the 
principle of common heritage of mankind in order to preserve the greater 
part of ocean space as a commons accessible to the international commu- 
nity.”14 

In 1969, the General Assembly of the United Nations adopted 
resolution 2574, known as the Moratorium Resolution.’5 The resolution 
provided that states must refrain from exploiting the resources of the 
seabed, pending the establishment of an international regime.1° Following 
the Moratorium Resolution, President Nixon outlined a comprehensive 
approach to the seabed in 1970. His proposal called on all nations to adopt 
“a treaty under which they would renounce all national claims over the 
natural resources of the seabed beyond the point where the high seas reach 
a depth of 200 meters and would agree to regard these resources as the 
common heritage of mankind.”!” For President Nixon, then, the common 
heritage of mankind concept meant the renouncement of national claims 
over natural resources of the seabed, to be preserved through the adoption 
of a multilateral treaty. 


The same year, the General Assembly passed the Declaration of 
Principles. This declaration identified the seabed and ocean floor, and the 
subsoil thereof, as the “common heritage of mankind.” It also provided 


that “no State shall claim or exercise sovereignty or sovereign rights over 
any part thereof; ... No State or person. . . shall claim, exercise or acquire 
rights with respect to the area or its resources incompatible with the 
international regime to be established and the principles of this Declara- 





In view of the rapid progress in the development of new techniques by 
technologically advanced countries, it is feared that the situation will change 
and that the seabed and ocean floor, underlying the high seas beyond present 
national jurisdiction, will become progressively and competitively subject to 
national appropriation and use. 
United Nations General Assembly, 22nd Sess., U.N. Doc. A/6695 (1967). This fear 
arose partly as a result of the language contained in the 1958 Convention on the 
Continental Shelf. See infra text accompanying note 80. 
Pardo, Law of the Sea Conference—What Went Wrong, Managing Ocean Resources: A 
Primer 137, 139 (Friedheim ed. 1979). See also Goldie, A Note on Some Diverse 
Meanings of “The Common Heritage of Mankind” 10 Syracuse J. Int’] L. & Com. 69, 87 
(1983). 
United Nations General Assembly Deep Seabed Mining Moratorium Resolution, G.A. 
Res. 2474 D, 24 U.N. GAOR Supp. (No. 30) at 11, U.N. Doc. A/7630 (1969) 
[hereinafter Moratorium Resolution]. 
The resolution was adopted against the votes of most of the Western industrialized 
states and the Soviet Union. Sixty-two states voted for the resolution, 28 voted against, 
and 28 abstained. Jd. 
Nixon, United States Policy for the Seabed, 62 Dep’t St. Bull. 737 (June 1970). The issue 
was “whether the oceans will be used rationally and equitably and for the benefit of 
mankind, or whether they will become an arena of unrestrained exploitation and 


conflicting jurisdictional claims in which even the most advantaged states will be the 
losers.” Id. 
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tion.”18 The United States, voting for the resolution, expressed the view 
that the meaning of the common-heritage concept would be established 
through negotiation of an international regime; until then, mining would 
constitute a reasonable use of the high seas under international law.’® 


In 1974, the United Nations General Assembly adopted the “Dec- 
laration on the Establishment of a New International Economic Order.” 
This resolution provided that a new international economic order should 
be founded on “full respect” for several enumerated principles, particu- 
larly sovereignty over national resources in developing countries.?° The 
Law of the Sea negotiations provided an opportunity for the developing 
states to apply these principles to effect change in the existing legal order. 
Consistent with the above principles, the Group of 77 demanded the 
creation of an international entity with the authority to engage in seabed 
mining and the transfer of technology to enable it to mine independently. 


These demands were again expressed in the United Nations Charter 
of Economic Rights and Duties of States, another resolution adopted by 
the General Assembly in 1974.21 Article 29 identified the seabed, as well as 
the resources of the area beyond the limits of national jurisdiction, as the 
common heritage of mankind. It further provided that “an international 
regime applying to the area and its resources and including appropriate 
international machinery to give effect to its provisions shall be established 
by an international treaty of a universal character, generally agreed 
upon.”22 The aspirations of the Group of 77 have been described as 





18. Declaration of Principles, supra note 1. 

19. See A. Hollick, U.S. Foreign Policy and the Law of the Sea 238 n.148 (1981). 

20. Declaration on the Establishment of a New International Economic Order, G.A. Res. 
3201 (6th Spec. Sess.), U.N. GAOR Supp. (No. 1), U.N. Doc. A/9559 (1974) 
(declaration adopted without a vote). Specifically, the New Order would be founded in 
part on: 

(e) Full permanent sovereignty of every State over its natural resources and 
all economic activities. In order to safeguard these resources, each State is 
entitled to exercise effective control over them and their exploitation with 
means suitable to its own situation, including the right to nationalization or 
transfer of ownership to its nationals, ... . 


(h) The right of the developing countries and the peoples of territories under 
colonial and racial domination and foreign occupation to achieve their 
liberation and to regain effective control over their natural resources and 
economic activities; [and] 


(p) Giving to the developing countries access to the achievements of modern 
science and technology, and promoting the transfer of technology and the 
creation of indigenous technology for the benefit of the developing coun- 
tries... 

Id. 


United Nations Charter of the Economic Rights and Duties of States, G.A. Res. 3281, 
29 U.N. GAOR Supp. (No. 31) at 50, U.N. Doc. A/9631 (1974). 
Id. 
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“control of international organizations,”2> greater control of raw material 
markets by producers, and greater control of national resource develop- 
ment projects.** The Group of 77 also wanted to ensure that technologi- 
cally advanced states would not exhaust the seabed’s resources and deprive 
the developing states of a means to finance their growth.> 


UNCLOS III incorporates the demands of the Group of 77 in Part 
XI, which governs the seabed and seabed mining. The Convention 
establishes an International Seabed Authority composed of an assembly, a 
council, and a secretariat.2° The mining is to be “organized, carried out and 
controlled by” the Authority “on behalf of mankind as a whole....” A 
parallel system for mining was adopted to accomplish this task.?” Public or 
private enterprises may mine after receiving a “contract” from the 
Authority, and the Authority will mine through its own organ called the 
“Enterprise.” The Enterprise may also mine cooperatively with a “con- 
tractor.”?8 The parallel approach was originally proposed by the United 
States as a compromise with the Group of 77.29 The United States later 
rejected the Convention because its interest in the development of mineral 
resources had not been satisfied by the parallel system as finally adopted.*° 





When it came to the International Seabed Authority, the developing states ruled out 
the creation of a veto for a few states, as is the case in the U.N. Security Council. W. 
Hauser, The Legal Regime for Deep Seabed Mining Under the Law of the Sea 
Convention 42 (1983) (“Equal rights for each Council member was for this Group [of 
77) an unalterable rule... .”). 

See Oxman, The Third United Nations Conference on the Law of the Sea: The 1976 New 
York Sessions, 71 Am. J. Int’l L. 253 (1977). The Law of the Sea Convention was seen 
as a “precedent” for future agreements governing other areas beyond national 
jurisdiction (e.g., Antarctica). 

Id. 

UNCLOS III, supra note 4, at arts. 156-57. 


Id. at art. 153, paras. 1 & 2. Though the system is described as “parallel,” mining by the 
Enterprise is advantaged in some ways—one aspect of the convention found disagree- 
able by the United States. See Malone, Freedom and Opportunity: Foundation for a 
Dynamic Oceans Policy, 84 Dep’t St. Bull. 76 (Dec. 1984); Hauser, supra note 23, at 
147. 

UNCLOS III, supra note 4, at art. 170; Annex 3, art. 11. A license to mine the seabed 
may be procured by a state or private enterprise by identifying two equally attractive 
mine sites and submitting a proposal for mining one. The Authority would reserve one 
site for itself and grant a contract for mining the other site to the applicant, provided 
its proposal complied with regulations and overall production limits established by the 
Authority. The Enterprise will mine sites which are reserved by the Authority. Each 
contractor will incur a financial obligation to the Authority as well as an obligation to 
make its mining technology available to the Enterprise “on fair and reasonable 
commercial terms and conditions,” if the Enterprise is otherwise unable to procure 
comparable technology on the open market. Jd. at Annex 3, arts. 4-6. 

See Hollick, supra note 19, at 356. “‘[N]ew U.S. policies were articulated by Secretary 
Kissinger in the spring and summer of 1976... the U.S. was willing to make a number 
of concessions in exchange for assurances of guaranteed access. The first concession 
was that an international Enterprise would be given the right to mine the seabed under 
equal conditions.” 


30. The United States explained its vote against the convention by declaring that the 
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The United States has joined with seven other Western states as a party to 
an alternative agreement—the “mini-treaty.”*! The mini-treaty provides 
for the reciprocal recognition of mining claims between the treaty’s parties. 


The Group of 77 has declared unilateral mining pursuant to the mini-treaty 
to be illegal.*2 


B. The Group of 77 Interpretation 


Distinguishing the law governing the seabed from that governing 
the superjacent waters, the Group of 77 has argued that the common 
heritage of mankind concept has two components: the seabed is entirely 
beyond national jurisdiction, and, the seabed is to be explored and 
exploited pursuant to an international regime with universal application for 
the benefit of all mankind.*? The Group of 77 has also made an effort to 
use the common-heritage concept as a precedent for other areas to 
maximize control by developing states over resources found elsewhere.** 


When the United States was adopting interim legislation for 
unilateral exploration and exploitation, the Group of 77 issued a statement 
condemning the effort, claiming the Declaration of Principles prohibited 
such actions. “That Declaration,” the Group of 77 stated, “was widely 
regarded as the expression of existing international law with respect to the 
regime of the sea-bed and ocean floor.”*> Thus, the base for the Group of 
77s legal interpretation of the common-heritage concept is the disputed 


status of a United Nations resolution as an expression of international law. 





seabed mining provisions would deter the development of deep seabed mineral 
resources and that the United States did not believe that the access necessary in the 
future to promote the economic development of those resources had been assured. 
Third United Nations Conference on the Law of the Sea, 14 Off. Rec. 155-56, U.N. 
Sales No. E.84.V.2 (1982) (“[{A]lthough other provisions of the Convention were 
generally acceptable, the inescapable conclusion was that the Convention in its existing 
form did not fully satisfy any of the objectives of the United States with regard to the 
deep sea-bed regime.” J. Malone, U.S. Rep.). 

Provisional Understanding Regarding Deep Sea-Bed Mining, Aug. 3, 1984, entered into 
force, Sep. 2, 1984; reprinted in 23 1.L.M. 677 (1984). 

See Legal Position of the Group of 77, supra note 5, at 111. 


[W]hereas the legal status of the superjacent waters is that of a res communis, 
the legal status of the sea-bed, sub-soil and resources thereof is that of an 
indivisible and inalienable common heritage of mankind to be explored and 
exploited for the benefit of mankind as a whole through the equitable 
participation of the States in the benefits to be derived therefrom, with special 
regard for the interests and needs of the developing countries... . 

See Group of 77 Statement, supra note 5. 


The application of the “common heritage of mankind” concept, defined in the Law of 
the Sea Convention to areas other than the seabed, has been advanced by some 
members of the international community. Antarctica, for example, was not formally 
discussed at the conference; but, a number of Third World governments made clear 
that they regarded the deep seabed mining system formulated in UNCLOS III as a 
precedent for a treatment of Antarctic resources. Peterson, Antarctic Implications of 
the New Law of the Sea, 16 Ocean Dev. & Int'l L. 137 (1986). 

Group of 77 Statement, supra note S. 
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The conference chairman, Ambassador Koh, responded to the 
rejection of the treaty by the United States by stating: “Any attempt by any 
state to mine the resources of the deep seabed outside the convention will 
earn the universal condemnation of the international community, and will 
incur grave political and legal consequences.” The implication is that 
mining outside the treaty arrangement will violate the “common heritage 
of mankind” concept, apart from UNCLOS III, as a prohibitory norm. The 
Group of 77 evidently regards the “common heritage of mankind” concept 
as distinct from the concepts of freedom of the seas, res communis,>’ and 
res nullius.*® The feature which principally distinguishes “common heri- 
tage” from res communis appears to be the prohibition of activities outside 
an international convention having universal application. The concept not 
only precludes the assertion of national sovereignty, but requires the 
recognition of an exclusive international governing regime. 


If the seabed were res nullius or res communis, and thus subject to 
the principle of freedom of the seas, then mining outside UNCLOS III by 
nonparties would be permissible. The reaction of the Group of 77 to the 
United States’ unilateral mining legislation and rejection of UNCLOS III 
reveals that the common-heritage concept, as interpreted by the Group of 
77, is fundamentally different from the concepts of res communis and res 
nullius. The enactment of legislation regulating unilateral exploration and 
exploitation of the seabed by the United States and other states is an 
implicit rejection of the Group of 77’s interpretation of “common heritage 
of mankind.” 


C. The U.S. Interpretation 


The vote for the Declaration of Principles by the United States was 
premised on the belief that mining the seabed was a freedom of the seas 
and that “common heritage of mankind” was to be defined in a future, 
generally acceptable, convention on the law of the sea.7° According to the 
freedom of the seas principle, the seabed may not be appropriated, but the 
resources Of the seabed may be appropriated with a duty of reasonable 
regard to the interests of other states and other uses of the high seas.*° The 
United States has consistently taken the view that the seabed and seabed 





36. United Nations General Assembly, 38th Sess., Provisional Verbatim Record of the 
Ninety-Sixth Meeting, Dec. 14, 1983, pp. 4-5. The Group of 77 has made clear that it 
regards seabed mining outside the Law of the Sea Convention, by parties and 
nonparties alike, as violative of the common-heritage concept. 

That which is res communis is incapable of appropriation by any state and subject to the 
inclusive use of all nations. See Browning, supra note 3, at 10-16. 
See supra note 3. 


See Hollick, supra note 19; see also Arrow, Seabeds, Sovereignty, and Objective Regimes, 
7 Fordham Int’! L.J. 169, 180 (1984). (“‘[T]he resolution was presented as a political 
rather than a legal document... Galendo-Pohl, Chairman of the Legal Sub- 
Committee, explained that the draft is not and is not intended to be a provisional 
regime governing the exploitation of the seabed . . . Numerous delegations also echoed 
similar sentiments in statements explaining their votes.”) 


Convention on the High Seas, art. 2, 13 U.S.T. 2312, T.1.A.S. 5200, 450 U.N.T.S. 82. 
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mining were subject to this principle.*1 Though President Nixon proposed 
that seabed resources be regarded as the “common heritage of mankind,” 
he also believed that exploration and exploitation beyond 200 meters 
should not be halted during the negotiating process.‘ 


John R. Stevenson, Legal Advisor to the State Department, ad- 
dressed the adoption by the United Nations of resolutions pertaining to the 
seabed as follows: 


With respect to this issue, we again had to answer the 
argument of a number of countries that the declaration of 
principles regarding the seabed adopted in 1970 without any 
dissenting vote by the General Assembly, somehow implied, 
in light of the common heritage principle, that there could 
not be any exploitation until an international regime had 
been adopted. We of course continued to state—and we 
were supported in this by a number of other countries—that 
common heritage does not mean common property.** 


The United States again asserted its view when the Deep Seabed Hard 
Mineral Resources Act was enacted in 1980.*4 The legislation declares: 


It is the legal opinion of the United States that exploration 


for and commercial recovery of hard mineral resources of 
the deep seabed are freedoms of the high seas subject to a 
duty of reasonable regard to the interests of other states in 





See Deep Seabed Hard Mineral Resources Act, 30 U.S.C. § 1401(a)(12) (1960). See 
also Goldie, A Note on Some Diverse Meanings of “The Common Heritage of Mankind,” 
10 Syracuse J. Int’l L. & Com. 69, 91-102 (1983). 

Nixon, supra note 17, at 737-38. 

Hearings Before the Subcomm. on Oceanography on ‘“‘Oceanography Miscellaneous” 
of the Comm. on Merchant Marine and Fisheries, 92d Cong., 2d Sess. 237, 242 (1972). 
The Soviet Union similarly explained its vote against the Moratorium Resolution, 
reasoning that “the operative part is so phrased that it can be interpreted as infringing 
the freedom of the open seas sanctioned by international law.” 24 U.N. GAOR c.1 
(1709th mtg.) at 17, U.N. Doc. A/C.1/PV.1709 (1969). 

Deep Seabed Hard Mineral Resources Act, 30 U.S.C. § 1401(a) (1980). The other 
states which have domestic legislation are: France, Law on the Exploration and 
Exploitation of Mineral Resources of the Deep Seabed, 21 I.L.M. 808 (1982); Federal 
Republic of Germany, Act of Interim Regulation of Deep Seabed Mining, 20 I.L.M. 
393 (1981), Act to Amend the Interim Regulation of Deep Seabed Mining, 21 I.L.M. 
832 (1982); Italy, Law on the Exploration and Exploitation of the Mineral Resources 
of the Deep Seabed, 24 I.L.M. 983-96 (1985); Japan, Law on Interim Measures for 
Deep Seabed Mining, New Directions in the Law of the Sea § W.7 (Simmonds, ed.); 
United Kingdom, Deep Sea Mining (Temporary Provisions) Act 1981, 20 I.L.M. 1219 
(1981); United States, Deep Seabed Hard Mineral Resources Act, 30 U.S.C. § 1401(a) 
(1980), reprinted in 19 I.L.M. 1003 (1980); and Union of Soviet Socialist Republic, 
Provisional Measures to Regulate the Activity of Soviet Enterprises Relating to the 
Exploration and Exploitation of Mineral Resources of Seabed Areas Beyond the 
Limits of the Continental Shelf, 21 I.L.M. 551 (1982). 
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their exercise of those and other freedoms recognized by 
general principles of international law.** 


The United States anticipated that a treaty would eventually replace its 
“interim” program. Until a treaty was ratified and entered into force with 
respect to the United States, the legislation was to govern activities of 
United States citizens engaging in this freedom of the high seas. The 
United States rejected the Law of the Sea Convention in 1982, because, in 
its final form, it was deemed inimical to the interests of the United States.* 
Absent ratification, the United States regards mining activities to be 
governed by the freedom of the high seas principle.‘ 


III. ANALYSIS 


A. State Practice in Relation to the Seabed 


Since the 1945 Truman Proclamation, many developing states have 
asserted jurisdiction over parts of the seas and seabed to preserve 
resources for future exclusive exploitation. The United States, on the other 
hand, asserted a claim to the seabed adjacent to its coast while, at the same 
time, opposing other derogations of the high-seas regime. State practice in 
relation to the resources of the seabed and the high seas has, therefore, 
manifested a clear interest on the part of states to exploit the resources of 
the seabed. 


The United States consistently recognized a zone of territorial 
waters three nautical miles (NM). In 1945, however, the United States 
proclaimed sovereign rights to the natural resources of the subsoil and 
seabed of the continental shelf beneath the high seas. A White House press 
release clarified the extent of the claim: “Generally, submerged land which 
is contiguous to the continent and which is covered by no more than 100 
fathoms (600 feet) of water is considered as the continental shelf.”’** This 
proclamation precipitated similar claims from other states, including Latin 
American states without large continental margins.4? Between 1946 and 





45. Id. at § 1401(a)(12). The statute cited several “congressional findings” on which the 
legislation was premised. Included was Congress’ finding that mining constituted a 
freedom of the seas. In 1971, the staff of the United States Senate Comm. on Interior 
and Insular Affairs reported in “The Law of the Sea Crisis” that “[w]hile the delegates 
at Geneva this summer frequently included in their presentations a reference to 
‘common heritage,’ there was no agreement on the meaning of the concept.” Staff of 
the Senate Comm. on Interior and Insular Affairs, 92d Cong., 1st Sess., Report on the 
Law of the Sea Crisis 6 (Comm. Print 1971). 

The United States cited the seabed provisions in its explanation of its vote against the 
convention on Apr. 30, 1982. See supra note 30. 
Deep Seabed Hard Mineral Resources Act, 30 U.S.C. § 1401(a)(16) (1980). 
Whiteman, Dig. Int’l L. 758. 
See Hollick, supra note 19, at 67-80. Henkin has described this response as part of a 
larger effort: 
Within the general campaign of the poorer states for change in the interna- 
tional economic system and its law, the general reexamination of the law of 
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1969, eleven developing nations made similar claims.°° On May 8, 1970, 
nine Latin American states signed the Montevideo Declaration on the Law 


of the Sea, in which they declared claims to a 200 NM territorial sea and 
scabed resources.*! 


Fearing “creeping jurisdiction,” which would harm its interest in 
“distant fishing,” the United States opposed these extensions and encour- 
aged Americans to ignore the claims by reimbursing Amcrican flag vessels 
fined for fishing in zones not recognized by the United States.5? In 
response to the wave of national claims, the United States entered into 





the sea that has followed upon Malta’s initiative, mining and fishing states in 
Latin America have joined to propose a “patrimonial sea” of 200 miles in 
which the coastal state would have exclusive rights to all resources. A group 
of African states has also proposed such an “exclusive economics zone.” 
Henkin, Politics and the Changing Law of the Sea, 89 Pol. Sci. Q. 56-57 (1974). The 
proposition that coastal states can decide their jurisdiction for themselves is not in 
accord with international law. See Fisheries Case (U.K. v. Nor.) 1951 I.C.J. 116, 132. 
YEAR STATE CLAIM 
1946 Argentina Continental Shelf, including sovereignty over superjacent 
waters 
1946 Panama Continental Shelf, including sovereignty over superjacent 
waters 
1947 Chile 200-mile Continental Shelf, including sovereignty over 
superjacent waters 
1947 Peru 200-mile Territorial Sea 
1949 Costa Rica 200-mile Continental Shelf, including sovereignty over 
superjacent waters 
1950 Brazil Continental Shelf, not affecting navigation or fishing 
1950 Equador Continental Shelf to a depth of 200 meters 
1950 El Salvador —_200-mile Territorial Sea 
1950 Nicaragua Continental Shelf, including sovereignty over superjacent 
waters 
1954 Guinea 130-mile Territorial Sca 
1969 Uruguay 200-mile Territorial Sca 
See 2 New Directions in the Law of the Sea 942-44 (Lay, Churchill, Nordquist eds. 
1973). 
Montevideo Declaration on the Law of the Sea, reprinted in 1.L.M. 1081 (1970). 
Specifically, the parties declared: 
[t]he right... to delimit their maritime sovereignty and jurisdiction in con- 
formity with their own geographic and geological characteristics and conso- 
nant with factors that condition the existence of marine resources and the 
need for national exploitation; ...the right to explore, conserve and exploit 
the living resources of the sea adjacent to their territories... the natural 
resources of the seabed and of the subsoil of the ocean floor out to where the 
littoral State claims jurisdiction over the sca.... 
Id. at 1083. 


Pub. L. No. 680, 68 Stat. 883, 22 U.S.C. $$ 1972-1973 (1954). In 1968, Congress added 
a section which provided that, if any state “fails or refuses to make payment in full” 
within 120 days after being notified by the Secretary of State of a claim against it under 
the statute, “the Secretary of State shall withhold, pending such payment, an amount 
equal to such unpaid claim from any funds programmed for the current fiscal year for 
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discussions with the coastal states of Latin America to reach an under- 
standing on the parameters of the continental shelf regime and the extent 
of coastal state control over the shelf. 


The Ciudad Trujillo Conference of 1956 was attended by the United 
States and nineteen Latin American states. The attendees unanimously 
adopted a resolution on the continental shelf, proclaiming that: 


The sea-bed and subsoil of the continental shelf, continental 
and insular terrace, or other submarine areas, adjacent to the 
coastal state, outside the area of territorial sea, and to a 
depth of 200 meters or, beyond that limit, to where the depth 
of the superjacent waters admits of the exploitation of the 
natural resources of the sea-bed and subsoil, appertain 
exclusively to its jurisdiction and control.*? 


The work of the conference influenced the future treatment of the 
continental shelf and reflected the parties’ interest in exploitable areas, 
then and in the future. 


In 1958, The Geneva Convention on the Continental Shelf>* was 
signed and brought into force, adopting the “continental shelf” definition 
drafted by the International Law Commission in 1956. The International 
Law Commission decision to incorporate the dual test of the 200-meter 
water depth and exploitability to its final definition stemmed from the 
decision made at the Ciudad Trujillo Conference only a few weeks 
earlier.*> Before the adoption of the final text of the 1958 Convention, a 
vote had been taken in the Plenary Session of the Second Conference on 
whether to retain the dual test or strike out exploitability. The dual test was 
retained with near unanimous support from the developing states partici- 
pating in the conference. The United States and Soviet Union also favored 
retention. Significantly, every former colonial power of Western Europe, 
with the exception of Spain’s abstention, favored the deletion of the 
exploitavility test.°° 





assistance to the government of such country.” 82 Stat. 729, 730, 22 U.S.C. § 1975 
(1968). 

Inter-American Specialized Conference on “Conservation of Natural Resources: The 
Continental Shelf and Marine Waters,” Final Act, Ciudad Trujillo, Mar. 15-28, 1956. 
For the influence this conference had on the subsequent Conference on the Law of the 
Sea in 1958, see Whiteman, Conference on the Law of the Sea: Convention on the 
Continental Shelf, 52 Am. J. Int'l L. 629 (1958). 

15 U.S.T. 471, T.LA.S. 5578, 499 U.N.T.S. 311. 


See generally Whiteman, supra note 48; Limits to National Jurisdiction Over the Sea 79 
(Yates & Young eds. 1974). 

Yates & Young, supra note SS, at 92. See also 42 Dep't St. Bull. 251, 258 (1960) 
(statement by Arthur H. Dean, Chairman, American Delegation to the United Nations 
Conference on the Law of the Sea in 1958) (‘‘The clause which protects the right to 
utilize advances in technology at greater depths beneath the ocean was supported by 
the United States and was in keeping with the inter-American conclusions at Ciudad 
Trjillo in 1956.”’). 
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The continental shelf exploitability clause was subject to different 
interpretations.°’ The U.S. position shifted from a broad interpretation to 
a narrow interpretation of its rights with respect to its continental shelf. In 
1953, Congress approved the Outer Continental Shelf Lands Act.5* The 
Act conferred authority on the Interior Department to issue licenses 
permitting exploitation of resources beyond the 200-meter level off the 
west coast of the United States. The Interior Department adopted a broad 
interpretation which enabled it to issue licenses for the exploitation of 
resources On the seabed beyond the geographical continental shelf.°° This 
view was still prevalent in 1966, when Congress passed the Marine 
Resources and Engineering Development Act. Between 1966 and 1970, 
the broad interpretation narrowed. In a policy statement on May 23, 1970, 
President Nixon instructed that leases of continental shelf areas beyond the 
200-meter water depth would be issued, subject to the international regime 
to be agreed upon in the future. The policy thus shifted from broadening 
the continental shelf regime under the exploitability test to narrowing the 
regime by focusing on the 200-meter test with the expectation that a new 
regime would govern the area beyond. The same fear of creeping 
jurisdiction which led to efforts to define the limits of the continental shelf 
regime directed the evolution of the U.S. interpretation of the continental 
shelf’s limits. 


The accommodation of the interests of states without a broad 
geographical continental shelf by the Convention on the Continental Shelf 


resulted in iis ratification by developing and developed states alike.®! The 
diversity of the states ratifying the Convention on the Continental Shelf 
suggests, therefore, that the convention satisfied the shared interests in 
their efforts to maximize control over the exploitable resources of the 
seabed. 





See Henkin, Jnternational Law and “the Interests”: the Law of the Seabed, 63 Am. J. Int’! 
L. 504 (1969); Finlay, The Outer Limit of the Continental Shelf, 64 Am. J. Int'l L. 42 
(1970); and Henkin, A Reply to Mr. Finlay, 64 Am. J. Int'l L. 62 (1970). 

67 Stat. 462, 43 U.S.C. $$ 1331-1346 (1953). The Act provided for the jurisdiction of 
the United States over the “Outer Continental Shelf” (defined as areas seaward of 
those relinquished to the states by the Submerged Lands Act) and authorized the 
Secretary of the Interior to lease such areas for exploitation purposes. 

See Barry, The Administration of the Outer Continental Shelf Lands Act, 1 Nat. 
Resources L. (No. 3) 38 (1968). See also Hollick, supra note 19, at 208-12. 

33 U.S.C. § 1101 (1970). During the Senate hearings on the bill, the scope of the 
exploitability clause was interpreted by the Interior Department: “The Convention 
conveys both specific and immediate rights and prospective or potential nights, the 
latter to be acquired only as a result of national effort and achievement.” S. Rep. No. 
528, 89h Cong., 1st Sess. 11 (1965). 

There was the firm demand of the Latin Americans, acceded to by the International 
Law Commission [hereinafter ILC] in 1956 and ratified by the Geneva Conference in 
1958, that the states with precipitous coastlines should be accorded equitable 
treatment by being assured of exclusive seabed-resource jurisdiction even beyond the 
continental margins within the limits of adjacency and exploitability. 
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B. Unilateral Mining as a Freedom of the High Seas 


The Group of 77 asserts that mining outside UNCLOS III is 
unlawful.® Unilateral measures are said to yiolate the principle of the 
“common heritage of mankind” because of “the will, embodied in the 
unilateral Icgislation, to dispose of parts of the scabed and to reserve their 
exploitation for the nationals of certain States.”® Not only does the 
principle of common heritage of mankind now apply, according to the 
Group of 77, but “the principle of the freedom of the high seas has never 
been applied to the resources of the Area... .”® 


The assertion of the Group of 77, that seabed resources are not 
subject to unilateral exploitation under the principle of the freedom of the 
high seas or otherwise, may be countered with two interrelated arguments. 
First, the unilateral exploitation of the resources of the seabed has been 
practiced in the past, prior to the development of the legal regimes which 
now sanction such efforts under national jurisdiction. Second, the practice 
which established the continental shelf regime evolved as a derogation of 
the high scas regime. 


Exploiting the resources beyond national jurisdiction on the seabed 
and its subsoil was common practice before regimes conferring exclusive 
coastal state jurisdiction were established as customary law. With respect to 
the seabed, sedentary fisherics (organisms immobile on or under the 
seabed and those unable to move except in constant physical contact with 


the seabed or the subsoil) have been exploited by states outside territorial 
sca limits. With respect to the subsoil of the scabed, lateral mines for coal 
have been driven into the subsoil offshore of England, France, Chile, and 
other countrics—some beyond three NM from the coast.® 


The history of sedentary fisheries supports the theory that the 
seabed outside the territorial sea zone has been governed by the principle 
of the freedom of the scas. States have exploited the fisheries beyond what 
was recognized as thcir territorial waters, and often attempted to exclude 
other statcs based on several legal theories. Great Britain, for example, was 
a Staunch supporter of the three NM territorial limit at the time it asserted 
dominion over the Ceylon pearl banks. The Colonial Act of 1811, which 
regulated vesscls operating in the vicinity of the pearl banks, appcars to be 
the carlicst British Ordinance relating to the subject. Without sctting a 
distance limit, a regulation promulgated in 1842 provided for the forfeiture 





62. ‘The basis for this assertion is the identification of the concept of “common heritage of 
mankind” as a rule having universal application: “Given that the principle of the 
Common Heritage of Mankind is a customary rule which has the force otf [a] 
peremptory norm, the unilateral legislation and limited agreements are illegal, and are 
violations of this principle.” Legal Position of the Group of 77, supra note 5, at 111. 
Id. at 113. 

Id. at 112-13. 


[1956] 1 Y.B. Int'l L. Comm’n 131; see also Van Dyke & Yuen, “Common Heritage”’ v. 
“Freedom of the High Seas”: Which Governs the Seabed?, 19 San Diego 1.. Rev. 493, 506 
(1982). 
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of vessels found fishing for chanks off Ceylon without a license.® In 
Annakumaru Pillai v. Muthupayal,®’ the complainant was a lessee from the 
Rajah of Ramnad of chank beds five miles off the Ramnad coast. The 
defendant was accused of stealing chanks. The courts found it necessary to 
determine whether the chanks were taken from an area within the 
territorial sea. The Appellate Criminal Division of the Indian High Court 
at Madras, which dismissed the case on the ground, inter alia, that the 
chanks were taken from beds in the open sea, held that the head assistant 
magistrate had erred. The court found that, by an immemorial privilege 
arising from the sixth century B.C., Ramnad had a property right in the 
chanks. The court then discussed the situs of the seabed. After noting that 
the soundness of the limit was questionable, the chief justice stated that 
“the three-mile limit must stand... .’® Jessup interpreted the court’s 
decision, sustaining jurisdiction beyond the three-mile limit, to have been 
based on “a prescriptive right to the Gulf of Manaar rather than on any 
denial of the three-mile principle as a general rule of international law.”° 


Whether the chank beds in question were located within the 
territorial sea was essentially the threshold question for the courts. Even 
the Appellate Criminal Division of the Indian High Court, which based its 
decision on the existence of an immemorial claim, only found it necessary 
to do so because the site was determined to have been outside the 
three-mile limit. Implicitly, if the beds in question were located beyond the 


three-mile limit, then the taking of chanks located there would not have 
been subject to British control and, instead, would be a freedom of the 
seas, but for some immemorial claim. The assertion of an. immemorial 
claim also suggests the vulnerability of the seabed to unilateral subjugation. 
The immemorial claim would arise from an unchallenged, continuous, and 
exclusive claim to the chank beds. The prescriptive right would necessarily 
develop adversely—adversely to nonlittoral states in this case. Thus, the 
sedentary fisheries outside the territorial sea were treated by the British as 
belonging, in the first instance, to the high seas. 


Since 1851, Australia has operated a pearl industry off its coasts, 
first as a colony and then independently. The Imperial Parliament dele- 
gated power to the Federal Council of Australasia in 1885 to legislate for 





Jessup, The Law of Territorial Waters and Maritime Jurisdiction 14 n.39 (1927). A 
chank is a large kind of shell (Turbinella rapa) prized by the Hindus and used by them 
for offering libations, as a horn to blow at the temples, and for cutting into armlets and 
other ornaments. 

27 Indian L. R. 551 (Madras 1903). 


The site in question was a gulf, which the court found to have been subject to the 
exclusive control of the British Crown. 

Jessup, supra note 66, at 16. The case then went before three judges who unanimously 
held that the defendant could be convicted of theft. The court found that the chank 
beds in question were, in fact, located in Palk’s Bay—not in the Gulf of Manaar. The 
court stated “[w]e do not think that Palk’s Bay can be regarded as being in any sense 
the open sea and therefore outside the territorial jurisdiction of His Majesty ... .” Id. 
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“fisheries in Australasian waters beyond territorial limits.”’° Outside the 
three-mile limit, however, the legislation was restricted to British ships and 
boats attached to British ships. The Acts of the Federal Council were 
preserved by the Commonwealth Constitution.”! “[F]or a period of sixty 
years, conservation and licensing legislation . .. operated in respect of both 
British and foreign vessels within territorial waters, and the system 
instituted by the Federal Council operated outside in respect of British 
vessels only.”’? The constitutional limitations that originally prevented the 
colonies from asserting control over the pearl beds were not revised, nor 
“was there any effective pressure on the Commonwealth Government until 
the mid-1930’s to assert any exclusive rights.” 


Before World War II, the Japanese exploited the pearl fisheries and 
took one-and-one-half times as much pear] shell in one year as the amount 
estimated to be a maximum seasonal harvest. In 1953, while the Australian 
and Japanese governments engaged in negotiations with respect to the 
fisheries, the Japanese reportedly took 1,100 tons of pearl shell. The 
Australian harvest, by comparison, was only 170 tons. The negotiations 
ended without success.” 


The Australian Government then sought to assert an exclusive 
uuwerest in the pearl fisheries by claiming sovereignty over the continental 
shelf. A 1952 amendment to the Pearl Fisheries Act regulated “all pearlers 
and ships engaged in pearling in Australian waters irrespective of nation- 
ality.” In September 1953, the government issued two proclamations of 
sovereignty over the continental shelf.?> The Japanese protested the 


Australian proclamations, describing them as contrary to international 
law.76 


Just as the British treated the seabed beyond the three-mile limit as 
part of the high seas, the history of the pearl fisheries off the coast of 
Australia also supports the view that the seabed beyond the territorial sea 
was part of the high seas and subject to exploitation by nonlittoral states. 
The continental shelf doctrine was not asserted by the coastal state to 
justify its own activities but, rather, asserted to prohibit other states from 
engaging in what were previously permissible activities. This was accom- 





70. Throughout the nineteenth century it was accepted that no colonial legislature could 
legislate extraterritorially, and this principle was interpreted by the Law Officers of the 
Crown, in a number of opinions from 1854 onwards, as limiting the operation of 
colonial fishery legislation to territorial waters, or outside them to persons domiciled 
in the colony. O’Connell, Sedentary Fisheries and the Australian Continental Shelf, 49 
Am. J. Int’l L. 185, 186 (1955). 

Id. The Acts were later repealed by the Commonwealth Pearl Fisheries Act of 1952. 
Id. at 186-87. 

Id. at 187. 

The pearl beds were also exploited by Malay and Indonesia without protest. 
O’Connell, supra note 70, at 191. One related to that contiguous of the Commonwealth 
and the other to the Trust Territory of New Guinea. 

Id. at 194. 
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plished by claiming exclusive rights for the purposes of exploring and 
exploiting the natural resources of the seabed and subsoil, based on the 
special geographical characteristics of the shelf.’7 


C. The Evolution of the Continental Shelf Regime 


The proliferation of state claims to the continental shelf eventually 
led to a codificatory treaty in 1958, the Convention on the Continental 
Shelf. The convention was a product of the Second Law of the Sea 
Conference, which produced three other conventions relating to the sea. 
The continental shelf doctrine, as it evolved to 1958, represented a 
derogation of the high seas regime. All freedoms, other than the rights to 
the resources, remained intact: navigation, laying cables and pipelines, 
fishing, salvaging items resting on the shelf, etc. The legal status of the 
superjacent waters as high seas, and that of the airspace above those 
waters, was also unaffected. Prior to the customary practice of establishing 
exclusive rights to the resources of the seabed associated with the 
continental shelf geographically, typified by the Truman Proclamation, the 
portion of the seabed identified as continental shelf was a part of the 
seabed project subject to the high seas regime.’* The legal definition of the 
continental shelf, as incorporated in the Convention on the Continental 
Shelf, makes the division between that part of the seabed falling under the 
continental shelf or high seas regimes even more arbitrary and subject to 
change, given the exploitability criterion. The retention of high seas 
freedoms with respect to the continental shelf resulted from the limited 
quality of the derogation which developed from state practice—the claim 
by littoral states to exclusive rights to the resources of the continental shelf. 
If the continental shelf were subject to the high seas regime prior to the 
development of the continental shelf doctrine, the exploitation of its 
resources would have been subject to the principle of the freedom of the 
high seas. Because the exploitation of the resources of the continental shelf 
began before the evolution of the continental shelf doctrine,”® the exploi- 
tation of the continental shelf must have been regarded as a freedom of the 
high seas along with those others which were expressly preserved. 





71. Id at 191-92. 
78. See Whiteman, 4 Dig. Int’l L. 679-80. The Department of State, in a 1918 letter, 
responded to an inquiry concerning the possible erection of an artificial island about 
40 miles from the Gulf of Mexico coast for the operation of an oil well, by stating: 
[T]he Department informs you that the United States has no jurisdiction over 
the ocean bottom of the Gulf of Mexico beyond the territorial waters adjacent 
to the coast .... [I]t would seem that no foreign government would interfere 
with the erection of an artificial island in the Gulf of Mexico unless its 
interests or the rights of its citizens were injuriously affected thereby... . If 
the island were erected, it would then be possible to take such steps as were 
necessary to protect the rights of the occupants. 
Id. The right to erect an island on the seabed 40 miles from the coast was expressed 
consistently with the freedom of the high seas principle. 
See Brewer, Deep Seabed Mining: Can an Acceptable Regime Even be Found?, 11 Ocean 
Dev. & Int'l L. (Nos. 1/2) 25, 29-30 (1981). 


223 





International Law 


Two interests were accommodated by the delimitation of the 
continental shelf and the high seas as effected by the 1958 Convention on 
the Continental Shelf: safeguarding against unlimited claims which would 
reduce the area of the high seas; and securing the benefits of exploiting the 
resources of the seabed, where possible, for mankind. A dual test was 
adopted for determining the scope of a state’s legal continental shelf: 


[T]he term “continental shelf” is used as referring . .. to the 
seabed and subsoil of the submarine areas adjacent to the 
coast but outside the area of the territorial sea, to a depth of 
200 meters or beyond that limit, to where the depth of the 
superjacent waters admit of the exploitation of the natural 
resources of the said areas... .8° 


The exploitability test was adopted to accommodate future capabilities to 
exploit the seabed. This objective was cited by the International Law 
Commission when it reported on its second session in 1950.81 Thus, the 
tests adopted expand the continental shelf regime, as exploitability permits, 
beyond the depth of 200 meters. 


The decision of the international community to guard against 
unlimited expansion of claims to the seabed and, at the same time, permit 
unilateral assertion of the exclusive rights based on future technological 
capabilities permits two conclusions. First, the area beyond national 
jurisdiction (that area beyond the exploitation capabilities of the states) 


must have been regarded as not under the exclusive control by any state. 
Second, because the area beyond national jurisdiction was subject to 
potential unilateral expansion of exclusive rights to the resources of the 
seabed, it could not have been regarded as an “indivisible whole,” contrary 
to the contention of the Group of 77. 


The International Law Commission, in its commentary to article 2 
of the Draft Convention on the High Seas, recognized that the seabed and 
subsoil outside the continental shelf were “of the high seas.”8? The 





80. Convention on the Continental Shelf, supra note 54, at art. 1. 


81. Methods existed whereby submarine resources might be exploited for the 
benefit of mankind. Legal concepts should not impede this development- 

... The [ILC] took the view that a littoral State could exercise control and 
jurisdiction over the sea-bed and subsoil of the submarine areas situated 
outside its territorial waters ...The area over which such a right of control 
and jurisdiction might be exercised should be limited; but, where the depth of 
the waters permitted exploitation, it should not necessarily depend on the 
existence of a continental shelf. 

11 U.N. GAOR Annex (Agenda Item 53) at 57 (1957). This view led the ILC, at its 
third session in 1951, to include only the exploitability criterion in its draft article. In 
1953, the commission reversed itself, dropped the exploitability clause, and inserted a 
200-meter restriction to the continental shelf doctrine so as to provide certainty. Then, 
in 1956, it was decided to retain the exploitability clause in conjunction with the 
200-meter depth limit. Jd. at 56-59. 

Report of the ILC to the General Assembly, U.N. Doc. A/3159, also in U.N. GAOR 
Supp. (No. 9) 24 (1956). 
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commentary further stated that, unlike the exploitation of the seabed and 
subsoil of a continental shelf, exploitation of the seabed and subsoil of the 
high seas had not required special treatment. Because mining the seabed 
beyond the 200-meter depth was not then feasible, there was no present 
State practice to regulate. The exploitability clause anticipated exploitation 
beyond the 200-meter depth, however, and the convention included a 
provision permitting exclusive exploitation of the areas beyond the 200- 
meter depth. Given the equitable considerations which extended these 
rights to coastal states not endowed with a broad continental shelf, future 
exploitation of the seabed—beyond 200-meters and beyond the continental 
shelf (geographically)—was contemplated. Thus, the absence of a need for 
“special regulation” resulted from the adequacy of the continental shelf 
doctrine to apply to foreseeable exploitation without causing interminable 
claims to the seabed and subsoil of the high seas. Though the seabed of the 
high seas could not be exploited at that time, the International Law 
Commission was concerned with the perpetuation of state claims beyond 
the territorial sea.8* By confining the continental shelf doctrine so as to 
confer only “sovereign rights for the purpose of exploring it and exploiting 
its natural resources,”™ high seas freedoms not affecting the resources 
would be protected even after technology enabled greater exploitation.®> 


The Convention of the High Seas was another convention negoti- 
ated in 1958. Article 1 defines the term “high seas” as “all parts of the sea 


that are not included in the territorial sea or in the internal waters of a 
State.” The seabed beyond the territorial sea regime qualifies as one of 
the high seas’ constituent “parts.”8? The Convention on the High Seas 
specifically refers to the exploitation of the seabed: “Every State shall draw 
up regulations to prevent pollution of the seas by the discharge of oil from 
ships or pipelines or resulting from the exploitation and exploration of the 
seabed and its subsoil... .”’8% It does not limit this duty to activities 





The ILC noted that claims had been made up to as much as 200 miles, and expressed 
the opinion that fishing activities and the conservation of the resources of the sea 
should be dealt with separately from the continental shelf. 11 U.N. GAOR Annex 
(Agenda Item 53) at 57-58 (1957). 

Convention on the Continental Shelf, supra note 54, at art. 2, para. 1. 

Id. at art. 3. 

Convention on the High Seas, supra note 3, at art. 1. 

The ILC’s commentary to Article 1 of the Convention on the High Seas differentiated 
the waters of the high seas from those of the territorial sea and internal waters: “The 
waters of the sea belong either to the high seas or the territorial sea or to internal 
waters.” This does not warrant the conclusion that the definition of high seas includes 
only the waters. The seabed of the territorial sea, not itself water, is subject to the 
territorial sea regime. Convention on the Territorial Sea and the Contiguous Zone, 15 
US.T. 1606, T.I.A.S. 5639, 516 U.N.T.S. 205, at art. 2. (“The sovereignty of a coastal 
State extends to the air space over the territorial sea as well as to its bed and subsoil.”’) 
Similarly, the seabed of the high seas may be regarded as subject to the high seas 
regime. The fact that the commentary merely delineated the waters and not the seabed 
does not imply that the seabed is not a part of the high seas. 

Convention on the High Seas, supra note 3, at art. 24. 
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occurring on the seabed subject to the continental shelf regime which, at 
that time, had not yet evolved into customary international law.®° The 
Convention on the Continental Shelf did not come into force until over 
twenty months after the Convention on the High Seas. Thus, this provision 
implies that exploration and exploitation of the seabed generally were 
permissible activities at the time the Convention on the High Seas came 
into force. 


D. Reconciling the Interpretations of “Common Heritage of 
Mankind” 

The “common heritage” label has become securely affixed to the 
seabed. Though this mystical phrase appeals to some as legally significant 
standing alone, the relevance of such significance is dubious.™ As a phrase 
without agreed substance, it symbolizes nothing. The reference to the 
seabed as the “common heritage of mankind” has resulted in a dilemma 
for the United States. Now that it has been defined by the Group of 77 in 
UNCLOS III, the United States risks becoming attached to that definition 
by continuing to apply the concept to the seabed. To the extent the concept 
is a part of customary law as a mere label, the United States will be 
confronted with the task of using the “common heritage” language and, at 
the same time, denying the substance others attribute to it. 


The International Court of Justice has looked to two criteria for 
determining whether customary law has developed: state practice and 
opinio juris sive necessitatis. If the concept “common heritage of mankind” 
has a meaning cognizable as customary law, then consistent state practice 
with the belief that the practice is required by a legally binding norm must 
be ascertainable. Though largely incongruous, the approaches of the 
United States and the Group of 77 toward the seabed have been similar in 
three ways. First, both have consistently referred to the seabed as the 
“common heritage of mankind.” Second, both have consistently regarded 
the seabed as an area not subject to claims of national sovereignty. Third, 
both have consistently treated seabed mining as an activity to be under- 
taken to benefit mankind as a whole, taking into particular consideration 
the interests of the developing states. 

There is no dispute that the seabed is not subject to claims of 
national sovereignty. The freedom of the seas principle embraced by the 
United States incorporates this idea. 


The third area of agreement is to treat seabed mining as an activity 
which must be carried on for the benefit of mankind as a whole. Since 





In 1951, the ILC commented on Article 2 of the Convention on the Continental Shelf: 
“The Commission has not attempted to base on customary law the right of a coastal 
State to exercise control and jurisdiction for the limited purpose stated in article 2. 
Though numerous proclamations have been issued over the past decade, it can hardly 
be said that such unilateral action has already established a customary law.” 11 U.N. 
GAOR Annex (Agenda Item 53) at 58 (1957). 


Van Dyke & Yuen, supra note 65, at 521. ‘The events since the mid-1960’s cannot be 
seen as attempts to change existing law, but as attempts to create law in a vacuum.” 
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President Johnson’s statement, the United States has consistently taken the 


position that the benefits of seabed exploitation should accrue to the 
benefit of the international community.” 


The freedom of the seas principle is compatible with this treatment 
of the seabed and its resources. The mineral rich nodules on the seabed are 
an exhaustible resource. States engaged in mining, under any regime, will 
acquire exclusive rights to the minerals. Unlike other freedoms of the seas, 
such as fishing or laying submarine cables, mining can only take place if it 
is prejudicial to other states in this respect. This prejudicial effect can only 
be avoided by prohibiting any mining at any time, which would, in effect, 
be prejudicial to the interests of all states. Instead, mining states can 
generate benefits for nonmining states by taxing the revenue derived from 
the activity, with the taxes reserved for the international community. The 
Group of 77’s interpretation of the “common heritage” concept requires 
the sharing of mining benefits, since the seabed is treated as if it is the 
common property of all. Under either view, the “common heritage of 
mankind” concept signifies the sharing of benefits. 


IV. CONCLUSION 


The concept of “common heritage of mankind” has been attached 
to the seabed, but its legal significance is not clear. The Group of 77’s 
interpretation of the concept prohibits mining by states which are not 
parties to the Law of the Sea Convention. Their argument rejects the view 
that mining the seabed is a freedom of the high seas. The practice of states 
(including the developing states), however, has been to acquire as much 
control over resources of the seabed as possible. As states acquired the 
technological capability to exploit the resources of the seabed, they 
asserted the right to do so. The continental shelf doctrine evolved not to 
justify what was already permissible, i.e., the exploitation of the seabed, 
but, rather, to assert an exclusive right to the resources, mined or unmined, 
consistent with the interest of maximizing control over resources. This 
represented a derogation of the high seas regime. 


Whether the regime of the high seas ever applied to the seabed is 
disputed. The “common heritage of mankind” concept has evolved since 
the mid-1960’s and the United Nations Declaration of Principles. Accord- 
ing to the U.S. view, the seabed has always been subject to the high seas 
regime. The Group of 77 alleges that the seabed was actually in a legal 
vacuum. That legal vacuum, the Group of 77 contends, was filled by the 
“common heritage of mankind” regime. For this position it cites the 





91. The Deep Seabed Hard Mineral Resources Act declares that one of its purposes is: 


pending the ratification by, and entering into force with respect to, the United 

States of such a [Law of the Sea] Treaty, to provide for the establishment of 

an international revenue-sharing fund the proceeds of which shall be used for 

sharing with the international community pursuant to such a Treaty; .... 
30 U.S.C. § 1401(a) (1980). 
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Declaration of Principles, which provides that “the existing legal regime of 
the high seas does not provide substantive rules for regulating the 
exploration of the aforesaid area and the exploitation of its resources.” 
The resolution refers to the legal regime of the high seas as the “existing” 
legal regime. The lack of substantive rules or regulations is precisely what 
prompted the international community to seek international agreement to 
accomplish exploitation in an orderly and efficient manner. Regulation of 
high seas freedoms does not remove the regulated activity from the regime, 
however. The United States, conversely, has consistently viewed seabed 
mining as a freedom of the high seas. Even when the United States voted 
for the United Nations’ resolution, which identified the seabed area as the 
“common heritage of mankind,” there was no deviation from this practice. 


The history of state practice with respect to the high seas reveals 
attempts to maximize control over resources. The interest of the United 
States and the Group of 77 in the resources of the seabed has led to two 
divergent interpretations of the common-heritage concept. The principles 
articulated by the Group of 77 are not cognizable as customary law, 
however. Because uniform state practice consistent with the “common 
heritage of mankind” concept, as interpreted by the Group of 77, does not 
exist, the freedom of the high seas principle continues to govern resource 
exploitation of the high seas. 





92. See, e.g., Convention on the High Seas, supra note 3, at arts. 24-29. 
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UNITED NATIONS CONVENTION ON THE LAW 
OF THE SEA: 


TIME FOR A U.S. REEVALUATION?* 


Captain George V. Galdorisi, USN** and 
Commander James G. Stavridis, USN*** 


INTRODUCTION 


In July 1982, President Reagan announced that the United States 
would not sign the United Nations Convention on the Law of the Sea (1982 
Convention).! This was followed several months later by the final Confer- 
ence vote on the Treaty, when the United States became one of only four 
countries to vote against the final resolution.” In every sense, the United 
States made a major policy decision in rejecting a Treaty that had taken 
nearly a decade to produce and was the final result of the largest single 
global negotiating project ever undertaken. 


Throughout almost a decade of complex dialogue, the United States 
had been deeply involved in Law of the Sea Treaty negotiations. The final 
product established new norms of international law in many areas of ocean 
policy. Straits passage, territorial sea claims, exclusive economic zones, 
marine scientific research, high seas activity, and dozens of other issues 
were addressed in the 150-page document.* 


At the end of the 1970's, the Carter Administration was prepared to 
sign the Treaty,* which contained a fundamental compromise between the 





* The authors wish to express their appreciation to Professor Jack Grunawalt 
of the Naval War College and to Professor J. D. Nyhart of the Massachusetts 
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Western powers and the developing world, creating transit passage regime 
through international straits of a maximum breadth of 12 nautical miles 
(NM). It also established the “common heritage of mankind” as the 
guiding philosophy in regard to exploitation of the deep seabed’s mineral 
resources. The former Soviet Union, as the only other major blue-water 
naval power, was also prepared to sign the Treaty and, indeed, had been on 
the same side of many critical negotiating positions with the United States 
in the course of the Third United Nations Conference on the Law of the 
Sea (UNCLOS III), particularly on all navigational issues.* 


By late 1982, as the final sessions were held, the Treaty had become 
much more than a piece of paper—it was an international state of mind. It 
created new international law, codified much of what was customary law in 
the Law of the Sea, and established new norms in the negotiation of 
multi-state Treaty agreements. It came as a great disappointment and 
shock to large segments of the international community when the newly 
inaugurated Reagan Administration decided not to sign the final accord 
and, six months later, issued a Presidential Proclamation claiming, inter 
alia, a 200 NM exclusive economic zone (EEZ). To much of the world, it 
appeared that the United States wanted to select among the benefits of the 
Treaty without accepting the negotiated compromises in the document. 


A decade has now passed since the United States decided not to 
sign the Treaty. The political, military, and economic climate has changed 


dramatically. As the Bush Administration continues to solidify its policies, 
it is time to thoroughly reevaluate the Treaty, taking into account the 
changes that have occurred in the global environment and the Adminis- 
tration’s general foreign policy philosophy. 


To begin this process, analysts must understand how the United 
States arrived at the current state of affairs, what the United States hoped 
would happen after we refused to sign the Treaty, and what has in fact 
transpired in the past decade in the field of international ocean policy and 
the Law of the Seca. 


II. U.S. POSITION ON THE LAW OF THE SEA: 
SHIFTING EMPHASIS AND CONFLICTING INTERESTS 


The U.S. position on the Law of the Sea has changed significantly in 
the three decades since the process of multinational negotiation began in 
Geneva in 1958. The first United Nations Conference on the Law of the 
Sea (UNCLOS I) convened in response to growing pressure in the 
international community to arrive at an orderly codification of maritime 
laws and regulations. 
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Part of the impetus for the initial Conference was directly attribut- 
able to the unilateral actions of the United States. The 1945 Truman 
Proclamation and subsequent legislation claimed U.S. sovereign rights 
over considerable maritime areas and triggered “creeping jurisdiction” 
claims by many other nations. The haphazard and conflicting nature of 
these claims resulted in a United Nations Conference to resolve disputes.® 
Ironically, the U.S. proclamations and legislation designed to expand state 
control of the contiguous seabed in the decade preceding UNCLOS | 
actually began the UNCLOS process. By the beginning of the Conference, 
the United States, adhering to its traditional position, insisted on main- 
taining a maximum degree of high seas freedoms while limiting coastal 
State influence over navigation and overflight. The United States sought to 
ensure the continuation of unimpeded transit through international straits 
in the face of an increased breadth of the territorial sea and treated 
freedom of transit of international straits as a nonnegotiable right. 


The 1958 UNCLOS I and 1960 UNCLOS II produced a consensus 
on many issues, but left others unresolved. The width of the territorial sea 
was one of the most important unresolved issues. Seabed mining, which 
was bound with the Pardo concept of the seabeds as “the common heritage 
of mankind,” became a highly visible and emotional issue. Thus the need 
for a third Conference, and UNCLOS III was convened in 1973. 


As the Conference opened, the United States recognized that 
pressure for a 12NM territorial sea was probably overwhelming. Conse- 
quently, U.S. negotiators indicated they would be willing to accept this 
expanded territorial sea width if tied to an acceptable regime for transit 
passage of straits, i.e., giving straits used for international navigation 
freedoms surpassed only by high seas freedoms.’ 


As UNCLOS III continued through the 1970's, worid events helped 
to solidify the initial U.S. position. The 1973 war in the Middle East, and 
the later oil embargo, demonstrated the unwillingness of NATO allies to 
provide refueling and overflight rights for a conflict they did not support. 
The right of transit through and over the Strait of Gibraltar was crucial to 
U.S. support of Israel. The Administration concluded that an internation- 
ally guaranteed right of access through international straits was indispens- 
able to the projection of its forces and protection of its interests. A major 
lesson of the energy crisis was the need to protect transport of vital 
commodities by keeping sea lanes open. 


In the late 1970's, the U.S. position at UNCLOS III began to shift. 
With the decline in the size of the U.S. Navy, and the rise in the size of the 
Soviet Navy, the United States began to view naval power in relative, rather 
than absolute, terms. With free and unhampered access to both the 
Atlantic and Pacific, a luxury not enjoyed by the Soviet Union, the United 
States viewed transit of international straits in the context of its impact on 
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both the United States and its principal potential adversary. Concurrently, 
pressure groups within the United States, most notably oil and mineral 
interests, began to lobby for the U.S. UNCLOS negotiators to ensure 
adequate jurisdictional claims to maximize areas of exploitation and to 
resist schemes for sharing technology and profits in common ventures with 
other nations. 


After President Reagan took office, U.S. concern over seabed issues 
began to take on added importance. To many in the Reagan Administra- 
tion, the UNCLOS III Treaty appeared a bad bargain: the United States 
was paying dearly with seabeds for navigation rights.* By 1981, the majority 
of the nations represented at UNCLOS III had recognized U.S. desires to 
decouple straits transit from other issues. The developing states, loosely 
organized as the so-called Group of 77, decided to work to ensure that 
Straits and other issues remained linked to preserve their bargaining 
position. 


In contrast with previous U.S. thinking, the Reagan negotiators 
judged alternatives to a Law of the Sea Treaty, in the realms of both mining 
and mobility, as being reasonably attractive. These shifts over time in the 
perception of U.S. interests and alternatives culminated in the 1982 
decision against signing the Treaty. 


III. U.S. ASSUMPTIONS IN THE POST-UNCLOS III WORLD 


By not signing the 1982 Convention, the United States hoped to 
realize the benefits reflected in the navigational and overflight provisions 
of the text without having to abide by a treaty that it found ideologically, 
politically, and economically flawed—particularly with respect to the 
restrictions imposed by the seabed mining sections. Shortly after the Treaty 
was signed by over 150 nations (including the Soviet Union), the United 
States publicly articulated the position that the navigation and overflight 
provisions were in fact a part of customary international law. Further, the 
United States moved forward with a bold policy proclamation by the 
President in early 1983 when he committed the United States to recognize: 
“The rights of other coastal states [and] the right of the United States to 
assert [their] navigation and overflight rights and freedoms on a worldwide 
basis consistent with the balance of interests reflected in the Convention.”® 


Thus, the President committed the United States to follow a 
seemingly practical path. We would exercise all of the navigational rights 
set forth in the treaty based upon their status as codifications of the existing 
and emerging customary international law. In cases where a state failed to 
accord the United States these rights, the U.S. Navy would flex its maritime 
strength and assert these rights via the Freedom of Navigation program in 
full accord with the navigational articles of the Treaty. Concurrently, U.S. 
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mineral interests would remain free to conduct an ambitious seabed mining 
program under traditional freedom of the high seas (and seabed), inde- 
pendent of the troublesome deep seabed mining regime and its extensive 
dealings with the International Seabed Authority (ISA) bureaucracy. Many 
predicted that this mining bonanza would provide a significant percentage 


of our manganese, nickel, copper, and cobalt requirements as early as the 
turn of the century. 


At the time it appeared that U.S. planners had made a wise tradeoff, 
obviating compliance with undesirable provisions of the Treaty while 
obtaining the benefits of other sections. All that seemed to be required was 
to steer the course and wait for other nations to fall in line. 


IV. POLITICAL REALITY AND INTERNATIONAL REACTION 


The immediate effect of our failure to sign the Convention was a 
loss of political capital. Had we been only a peripheral player in the 
UNCLOS process, or had we objected earlier and more vigorously to 
certain proposals, our refusal to sign would not have been so conspicuous. 
Unfortunately, our 25 years of active participation in the process, and our 
mild objections to the initial deep seabed mining provisions, gave the 
community of nations every reason to believe we were going to sign and 
support the Treaty. Our refusal to sign at the end of the process was viewed 
as a Capricious policy reversal, resulting.in significant political cost. 


This situation was exacerbated by the 1983 Reagan Proclamation, 
which appeared to the international community as an attempt to mold the 
Treaty for our own use. We lost significant political credibility with our 
decision not to sign the Treaty and touched off a further torrent of criticism 
in the wake of the Presidential statement. Some of the international 
community refused to accept the U.S. contention that the non-seabed 
provisions of the Treaty reflected customary law and therefore were 
applicable to all states, whether or not they were parties to it. As one of the 
most influential UNCLOS negotiators expressed it: “The provisions of the 
Convention are closely interrelated and form an integral package. Thus, it 
is not possible for a state to pick what it likes and disregard what it does not 
like.””1° 


As the United States continues to abide by the Reagan Proclama- 
tion, the difficulties engendered by the Administration’s refusal to sign the 
1982 Convention seem to have increased. They go beyond those associated 
with the international political fallout resulting from our withdrawal from 
the UNCLOS process and the negative international reaction to the 
Reagan Proclamation. 


The costs of conducting frequent naval Freedom of Navigation 
missions may be significant—in political, economic, and military terms. 
Beyond the incidental financial costs of conducting such exercises, they 
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sometimes require deploying naval vessels to regions they would not 
normally patrol. While some Freedom of Navigation missions would still be 
conducted, regardless of the U.S. position on the 1982 Convention, we 
believe that, from an operational standpoint, our dwindling naval forces 
would be able to shed some Freedom of Navigation commitments and that 
we would face fewer contentious issues if the United States were a 
signatory to the Treaty. As one observer put it, “If freedom of the seas has 
to be bought by vigilance and violence, then it will be, and the U.S. Navy 
will bear the brunt.”?1 While there have been no flagrant incidents of a 
Treaty signatory denying navigational rights to the United States as a 
nonsignatory, a Climate of periodic discord and confusion has developed 
surrounding some maritime controversies. 1? This climate has the potential 
to be particularly acute for the United States. Without a Treaty, the United 
States has but two instruments to safeguard these freedoms should one or 
more nations fail to abide customary law: freedom of navigation assertions 
and diplomatic actions. This method is politically costly and detracts from 
other Navy missions. 1% 


In addition, the predicted deep seabed mining bonanza has failed to 
materialize. While U.S. mining companies are moving forward on research 
and development, the likelihood of actually mining the seabed seems 
decades away. As an economic concern, the deep seabed mining issues 
appear less urgent than they did in the early 1980's. Today, the United 
States exploits only a tiny amount of seabed minerals; projections for 
further mining in the foreseeable future are limited. Most observers, 
including those who were closely involved in the UNCLOS III process, 
believe that commercial deep seabed mining beyond national jurisdiction 
within the lifetime of anyone who attended the Conference is unlikely.*4 
Additionally, much of the technology remains unproven. Even if conditions 
eventually make deep seabed mineral mining financially viable, it is 
difficult to foresee a point in time where the level of such activity would be 
of critical economic importance to the United States. 


Finally, the U.S. refusal to sign the Treaty may have weakened its 
traditional leadership role in the maritime world. By not signing, the 
United States gave an opportunity to the Soviet Union, which became the 
most powerful naval power signing the accord. The Soviets’ capitalized on 
this situation to further their influence in developing countries and 
assumed a position of behind-the-scenes influence in the gradual develop- 
ment of the international bodies initiated by the Treaty. They were among 
the first group of four nations to apply for status as “pioneer investors.” 
This permitted them further leverage in early ISA decisions. They agreed 
to assist the Third World arm of the ISA, the Enterprise, in working 
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parallel claims.5 The Soviets also used the situation as leverage in 
negotiations with the Pacific island nations of Kiribati and Vanuatu where 
they sought to enhance their relationship among states in the South Pacific 
Basin.1° The United States could recapture much of this leadership role in 
maritime affairs by participating and providing active leadership in this 
Law of the Sea regime.?” 


V. TIME TO REEVALUATE OUR POSITION 


We may now be entering a window of opportunity for a new period 
of ocean development to emerge.'® Many of the ideological, political, and 
economic impediments that led the United States not to sign the Treaty 
early last decade have been removed. The 1990’s present the United States 
with an excellent opportunity to reevaluate the decision not to be a party 
to the Law of the Sea Convention. Several factors underscore the 
desirability of continuing to pursue the orderly development of the 
international regime of the Law of the Sea.19 


First, every Administration should carefully evaluate all important 
national policies affecting U.S. foreign relations which it inherits from its 
predecessors. Many decisionmakers involved in the initial decision not to 
subscribe to the Treaty are no longer in office. Many of the individuals who 
were deeply involved in the negotiating process have moved on to other 
pursuits, emotions are less sharp, personalities are likely to have less 


impact on the decision to change U.S. policy. This is not to say that 
personal politics drove the U.S. decision—clearly they did not—but merely 
that time and distance from a major decision tend to give a different 
perspective to the process. The structure required to change direction is 
still in place; the United States can simply change its position and indicate 
accession to the Treaty. 


The slow development of deep seabed mining is another reason to 
reexamine the U.S. decision on the Treaty. It appears that many of the 
predictions of a major boom in the mining of cobalt, manganese, nickel, 
and copper from the deep seabed nodules were overly optimistic. The 
likelihood of economically feasible deep seabed mining of nodules occur- 
ring in the next fifty years appears remote, given the availability of 
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land-based supplies, the production of substitutes in some products and 
applications, and the lack of economic viability of such deep seabed 
projects. Inasmuch as the deep seabed provisions of the Treaty were a 
major problem for the Reagan Administration, this new economic outlook 
may have an impact during a reevaluation of the Treaty. While many 
fundamental ideological and practical concerns with the deep seabed 
mining portions of the Treaty remain, they must be placed in the larger 
context.2° 


The growing U.S. rapprochement with many segments of the 
developing world also suggests the time is right. Over the past decade, the 
strident anti-U.S. rhetoric that marked much of the period of negotiation 
of the original Treaty has diminished. This has been brought about by a 
variety of factors, including a growing appreciation in the developing world 
of the power and benefits of U.S.-style capitalism, the growing democra- 
tization of some developing countries, and a more proactive U.S. policy 
toward regional problems. In line with this subtle but discernible shift, 
some of the U.S. problems regarding the deep seabed provisions of the 
Treaty may be less of a concern, and some of the Group of 77 countries 
might be amenable to modifications. 


The changing global security environment is another powerful 
factor. Several major trends will place an even greater premium on 


freedom of the seas and maritime flexibility and mobility in the future. 
Perhaps the most cataclysmic trend is that incredible drama now unfolding 
in the former Soviet Union. The Bush Administration’s vision of a New 
World Order may have room for a more cooperative role in maritime 
freedom negotiations. Other trends include dwindling access to overseas 
bases and overflight rights, continuing instability in various parts of the 
Third World requiring U.S. naval presence, and growing naval power on 
the part of developing nations with regional ambitions. Taken together, 
these trends will increase the requirements for U.S. naval mobility. They 
may also enhance U.S. requirements for a firmly stated compact defining 
maritime and naval mobility.21 Lack of such a compact could compromise 
our ability to fulfill our operational commitments. 


Finally, a U.S. reexamination of the Treaty is warranted as we draw 
near the end of the era of U.S. global hegemony. Regimes such as the Law 
of the Sea offer the United States one opportunity to provide world 
leadership without hegemony. By actively providing “leadership for peace” 
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in the economically important area of an orderly codification of maritime 
laws and regulations, the United States could assume a major role in 
shaping global order.” 


As the world’s greatest seapower, the United States must place a 
high premium on the ability to move freely by sea anywhere on the earth. 
While the current lack of an established global regime has not yet resulted 
in any overt denial of U.S. transit or straits passage rights, a universally 
recognized Treaty might preclude future problems. Given the development 
of additional naval capability in many small navies and a sense of 
frustration with the U.S. decision not to sign the Treaty, we may eventually 
face serious challenges to our naval mobility at a time when the number of 
U.S. naval vessels available to exert this mobility is significantly reduced. 
These challenges could come from archipelagic or coastal states and may 
well force us to forgo some necessary operating commitments in favor of 
more pressing ones. Indeed, some analysts have predicted that the 
definition of a “small navy” will develop over the next several decades into 
a force designed specifically to safeguard the rights conferred by the Law 
of the Sea Treaty.?? Given these potential security trends, a fresh look at 
the 1982 Convention would be appropriate as the United States enters the 
1990's. 


Proponents of the status quo can argue that the United States has 
been largely successful in “having its cake and eating it too” by avoiding the 
deep seabed mining provisions of the Treaty while operating under the 
favorable navigational terms. They would highlight the lack of a single 
overt denial of navigational rights to the United States based on our not 
signing the Treaty. They would further argue that the current deep seabed 
mining situation will eventually reverse itself and that the United States 
should not enter the Treaty based on the nonviability of today’s mining 
situation. Finally, they can point out that many of the ideological problems 
surrounding the lack of free enterprise, mandatory technology transfer, 
and financial support to the administrative apparatus remain unresolved. 
While reasonable, these arguments do not require us to steer from the 
common sense course: reexamine the Treaty at a high level in the 
Administration in light of the changes in the overall situation. If nothing 
else, this would signal flexibility and an appreciation for the extraordinary 
effort of the international community that went into the Treaty. 


VI. MECHANISM FOR REEVALUATION 


As the Bush Administration continues to refine its focus and 
evaluate its opportunities, several options exist for reevaluating the Treaty, 
each of which would provide a sufficient opportunity for a thorough look 
and a new decision on the Convention. The United States cannot simply 
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“sign” the Treaty at this point. We can accede, but accession normally 
implies a completed process, i.e., Senate ratification. In a nutshell, the 
Administration will need to evaluate the complex legal aspects of how to 
accede if the decision to move forward is made. 


A. Independent Presidential Commission 


A carefully selected group of Law of the Sea experts could be 
assembled to reexamine the decision not to sign the Treaty. The group 
could be selected from across the political spectrum, with representatives 
from the legal, diplomatic, military, scientific, educational, and political 
communities. This group could be chartered to investigate all aspects of the 
Law of the Sea situation, provided with a modest level of funding to 
support their deliberations and given a period of six months to a year to 
make a recommendation to the President. The group could be chaired by 
a politically neutral maritime expert and the end product could be 
published after a recommendation was made to the President. 


B. Presidential Decision 


Rather than appointing a Commission, the President might chose to 
make a decision following a thorough interagency and staff review of the 
current situation. This would be the simplest and fastest means of 
completing a reexamination of the issue. The NSC International Oceans 
Environmental and Scientific Affairs Coordinating Committee might be 
ideally suited to lead such a review, although it would be relatively limited 
in terms of expertise brought to bear on the problem. Naturally, each of the 
major departments and agencies of the executive branch involved in the 
Law of the Sea would be represented in the group, including State, 
Defense, Treasury, Commerce, Interior, and Transportation. 


C. Congressional Hearings 


While less likely, maritime-oriented congressional leaders might 
seize the opportunity to sponsor a series of hearings on the Treaty. Several 
members of Congress have maintained a long-standing interest in the 
Treaty and might push for such a forum. This would permit expert 
testimony and public debate on the 1982 Convention. The net result might 
be a resolution from one or both Houses of Congress calling on the 
President to reexamine the issue or even recommending a specific course 
of action for or against the Treaty. 


D. United Nations 


A number of interesting options are available through the United 
Nations. One possibility might be a call for a new conference, essentially an 
UNCLOS IV. UNCLOS IV could reevaluate U.S. and Western concerns 
about the deep seabed portions of the accord. In view of the unlikely 
prospects of a seabed mining bonanza, the United Nations might agree to 
a limited reexamination of certain portions of the Convention. Alterna- 
tively, UNCLOS IV could tie a reevaluation of the Convention with 
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discussion of other maritime or environmental issues that have emerged in 
the intervening years, such as exploration/exploitation of the polar regions, 
pollution concerns, or ozone layer protection control. Naturally, such a 
course of action might open a wide range of highly controversial issues and 
thus pose a new group of difficulties. 


VII. CONCLUSION 


The idea of reopening the UNCLOS process sends shudders 
through many observers, but it should be considered as an option. If the 
United States were to seek an UNCLOS IV—an action admittedly fraught 
with uncertainty—it could seek modifications to the objectionable deep 
seabed mining provisions of the current Treaty. These might include, 
among others, changes in the “review conference” provisions, the “‘parallel 
mining system,” expenses associated with the entire International Seabed 
Authority administrative apparatus, or the mandatory technology transfer 
provisions. The Group of 77 nations might be willing to reopen negotia- 
tions On some points, or on the Treaty as a whole, in recognition of the far 
longer timeline for deep seabed mining that appears to exist today to 
obtain United States participation.” 


The issue is not simply whether to accede to the 1982 Convention. 
There are solid arguments on both sides; however, a great deal has changed 
in the arena of ocean policy over the past decade. United States foreign 
relations would benefit from a candid, honest, and unemotional reevalua- 
tion of the 1982 decision not to sign the Law of the Sea Treaty. 


A post-hegemonic world may find that acceptance of a Law of the 
Sea regime might actually empower rather than shackle the United 
States.2> The United States is a maritime nation, tied to the oceans and to 
the intelligent use of the seas for economic, political, and military purposes. 
The Administration might use the Law of the Sea Convention as a model 
for its treatment of other international regimes. Approached from this 
perspective, the need for a U.S. reevaluation of the 1982 Convention is 
indeed compelling. 
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THE IMPACT OF THE EXCLUSIVE ECONOMIC 
ZONE ON NAVAL OPERATIONS 


Commander John C. Meyer, USN* 


I. INTRODUCTION 


Under the 1958 Law of the Sea Conventions, the high seas began at 
the outer limit of the territorial sea. At that time, the majority of territorial 
sea Claims were under twelve nautical miles (NM). The number of coastal 
states, and the number of territorial sea claims of twelve NM and beyond, 
increased sharply in the years between the 1958 and 1982 Law of the Sea 
Conventions. The maritime powers fully recognized the impact of this 
“creeping jurisdiction” as it paralleled the development of the 1982 United 
Nations Convention on the Law of the Sea (1982 Convention) and sought, 
througnout the negotiations, to limit jurisdiction over extended maritime 
claims.! A compromise between the maritime powers and developing 
countries manifested itself in the establishment of the Exclusive Economic 
Zone (EEZ), whose provisions represent new international law. This is a 
transitional zone, interposed between the territorial sea and the high seas. 
If universally adopted, the EEZ would comprise thirty-six percent of the 
world’s oceans.” Virtually all of the major sea lines of communication, the 
Mediterranean Sea, the Caribbean, the Black Sea, the Red Sea, the Persian 
Gulf, and the Sea of Japan are encompassed in this new juridical zone.* 


The debate between the maritime powers and the developing 
coastal states during the Third United Nations Conference on the Law of 
the Sea (UNCLOS III) centered on the legal status of the EEZ. The 
maritime powers argued that the EEZ must have high seas status. Coastal 
States argued that the EEZ belonged to them, but that high seas freedoms 
were allowed within their EEZ’s. The EEZ that emerged from UNCLOS 
III represents a compromise of these two positions. Although the high seas 
freedoms are included in the provisions governing the EEZ, the coastal 
state retains certain rights which, if very broadly interpreted from the 1982 
Convention, could significantly restrict those traditional freedoms of the 
high seas. 
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Even though the 1982 Convention is not yet in force, the notion of 
a 200 NM EEZ is gaining wide acceptance among both signatories and 
nonsignatories of the Convention. The future of traditional high seas 
freedoms of navigation and overflight hinges on the interpretation of the 
Convention and the impact of evolving coastal state practice.’ 


II. THE LEGAL REGIME AND EXTENT OF THE EEZ 


A. Definition 


The legal regime of the EEZ is embodied in part V of the 1982 
Convention.° It is defined in article 55 as “an area beyond and adjacent to 
the territorial sea . .. under which the rights and jurisdiction of the coastal 
state and the rights and freedoms of other states are governed by the 
relevant provisions of this Convention.” The EEZ cannot “extend beyond 
200 nautical miles from the baselines from which the breadth of the 
territorial sea is measured.” The sui generis nature of the EEZ and its legal 
character are embodied in articles 56, 58, and 59, the interpretations of 
which will govern coastal state practice regarding high seas freedoms of 
navigation and overflight.® 


B. The Rights of the Coastal State 


Article 56 gives the coastal state certain rights with respect to the 
natural resources of the EEZ. Specifically, the coastal state has been given 
“sovereign rights for the purpose of exploring and exploiting, conserving 
and managing the natural resources, whether living or non-living... , and 
with regard to other activities for the economic exploitation and explora- 
tion of the zone....” The coastal state has also been given jurisdiction 
with regard to the construction and use of artificial islands and installa- 
tions, marine scientific research, and pollution control; however, the 1982 
Convention also charges the coastal state to have “due regard to the rights 
and duties of the other states....” The coastal state has been given 
selected sovereign rights (i.e., a kind of limited jurisdiction) in the EEZ, 
and not sovereignty over the zone, as in the case of the territorial sca. This 


subtle distinction is critical to the manner in which the 1982 Convention is 
interpreted. 


C. The Rights of Other States 


Article 58 deals with the rights and duties of other states in the EEZ 
and is primarily concerned with the high seas freedoms outlined in article 
87 that are applicable in the EEZ. Much of the debate over the EEZ during 





Juda, The EEZ: Compatibility of National Claims and the UN Convention on the Law of 
the Sea, 16 Ocean Dev. & Int’l L. 2-3 (1986). 

The Draft Final Act of the Third United Nations Conference on the Law of the Sea, 
as contained in U.N. Doc. A/CONF.62/122 (1982), is used as the source of all 
references to the 1982 Convention. 

Churchill & Lowe, supra note 2, at 129-30. 
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UNCLOS III centered on its legal status with respect to navigation rights. 
The maritime powers, led by the United States, were concerned with 
ongoing “creeping jurisdiction” and pushed for high seas status in the EEZ 
for activities which were not clearly defined as rights of the coastal state. 
On the other hand, developing countries argued for territorial seas rights 
for the coastal state over activities which were not clearly defined as rights 
of the noncoastal state within the EEZ. The result of this debate is 
reflected in part VII of the 1982 Convention dealing with the high seas.’ 
Article 86 states that: “The provisions of this Part apply to all parts of the 
sea that are not included in the exclusive economic zone .... This article 
does not entail any abridgment of the freedoms enjoyed by all states in the 
exclusive economic zone in accordance with article 58.” 


Article 58 entitles all states to the high seas freedoms “of navigation 
and overflight and the laying of submarine cables and pipelines, and other 
internationally lawful uses of the sea related to these freedoms... .” The 
article also specifically references article 88 from part VII (which reserves 
the high seas for peaceful purposes) as pertaining to the duties of other 
states in the EEZ, along with other rules of international law. 


The last section of article 58 enjoins states exercising their rights 
and performing their duties in the EEZ to: 


have due regard to the rights and duties of the coastal state 
and shall comply with the laws and regulations adopted by 
the coastal state in accordance with the provisions of the 
Convention and other rules of international law in so far as 
they are not incompatible with this part. 


Article 58 raises the question of the status of warships operating in 
an EEZ of another state. Naval maneuvers in an EEZ are uses of the sea 
rclated to navigation, but are they internationally lawful? There are two 
principal article 58 arguments over this issue. One is that naval maneuvers 
have historically been considered lawful in the waters outside the territorial 
sea and are included in high seas freedoms. The contrary argument is that 
naval mancuvers in an EEZ are incompatible with article 88, which 
reserves the high seas for “peaceful purposes.”® 


D. Residual Rights 


Article 59 is considered a residual rights provision for resolution of 
“conflicts regarding the attribution of rights and jurisdiction in the 
exclusive economic zone.” That article does not provide specific guidance 
on how such conflicts are to be adjudicated; rather, it provides a general 
formula for attributing rights in cases ‘where this Convention does not 
attribute rights or jurisdiction to the coastal State or to other States within 
the exclusive economic zone ....” Under article 59, conflicts are to be 





7. Id. 
8. Id. at 134. 
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resolved “on the basis of equity and in light of all the relevant circum- 
stances, taking into account the respective importance of the interests 
involved to the parties as well as to the international community as a 
whole.” This vague wording may pose a significant threat to the exercise of 
traditional high seas freedoms in the EEZ. A full range of interpretations 
of this article are possible as coastal states exercise what they consider to 
be their residual rights in the EEZ and attempt to resolve conflicts “on the 
basis of equity and in the light of the relevant circumstances.”? 


Ill. THE U.S. POSITION 


A. Traditional Maritime Claims 


The United States has traditionally viewed freedoms of navigation 
and overflight as fundamental requirements for furthering military and 
commercial interests around the world. Consequently, U.S. maritime 
claims have historically been conservative in nature. This was done, in part, 
to demonstrate leadership and encourage similar conservative claims by 
other coastal states. Prior to December 1988, for example, the United 
States had maintained a three NM territorial sea rather than the generally 
accepted twelve NM territorial sea adopted in the 1982 Convention (and 
now also claimed by the United States). Further, the United States has not 
adopted the straight baseline regime or recognized historic bays, which 
would increase the area under U.S. jurisdiction. This has been a consistent 
policy: to maximize the waters off the coast of the United States to be 
designated as high seas in return for reciprocal consideration in the waters 
off other coastal states.1° The U.S. proclamation of an EEZ of 200 NM 
does not abridge this traditional policy. 


B. The Presidential Policy Statement of 1983 


The U.S. decision not to sign the 1982 Convention put the United 
States in a disadvantageous position relative to its objective in preserving 
the high seas freedoms of navigation and overflight (particularly in 
international straits and through archipelagos). Ironically, these were the 
very rights the United States sought tenaciously to maintain throughout the 
negotiations for the 1982 Convention. On March 10, 1983, the President 
announced three policy decisions “to promote and protect the oceans 
interest of the United States in a manner consistent with those fair and 
balanced results in the Convention and international law.’ 


In the first decision, the United States would “recognize the rights 
of other states in the waters off their coasts, as reflected in the Convention, 





For a further discussion of these articles, see Richardson, Law of the Sea: Navigation 
and Other Traditional National Security Considerations, 19 San Diego L. Rev. 568-75 
(1982). 

Negroponte, Who Will Protect Freedom of the Seas?, 855 Current Pol'y 3 (1986). 
Excerpts from the Mar. 10, 1983 statement by President Reagan, reproduced in 19 
Weekly Comp. Pres. Doc. 383-85 (Mar. 14, 1983). 
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so long as the rights and freedoms of the United States and others under 
international law are recognized by such coastal states.” In the second, the 
United States would: 


exercise and assert its navigation and overflight rights and 
freedoms on a worldwide basis in a manner that is consistent 
with the balance of interests reflected in the Convention. 
The United States will not, however, acquiesce in unilateral 
acts of other states designed to restrict the rights and 
freedoms of the international community in navigation and 
overflight and other related high seas uses. 


In the third decision, the President proclaimed “‘an Exclusive Economic 
Zone in which the United States will exercise sovereign rights in living and 
nonliving resources within 200 nautical miles of its coast.” The President 
did not, however, change the breadth of the territorial sea. Territorial sea 
claims of other states, in excess of 3 NM to a maximum of 12 NM, would 
be respected consistent with the provisions of the Convention. 


C. U.S. Ocean Policy 


The President’s proclamation also established ocean policy for the 
United States. The fundamental elements of this policy are based on the 
premise that the articles of the 1982 Convention relating to navigation and 
overflight codify existing customary international law and are binding on all 
nations. Those customary laws recognize the waters scaward of the 
territorial sea as international waters in which the high seas freedoms of 
navigation and overflight apply to the international community as a whole. 
Consequently, coastal states cannot restrict or impede the exercise of those 
freedoms in the EEZ by any ship or aircraft, military or not, provided the 
exercise is unrelated to EEZ resources. The President’s ocean policy 
statement reflects the U.S. intention to challenge excessive maritime claims 
through diplomatic channels and by the continued exercise of navigation 
and overflight freedoms in traditional international waters beyond the 
territorial sea, the maximum breadth of which is twelve NM. Failure to 
exercise those freedoms could be construed as acquicscence by those 
making excessive claims and, over time, could result in the loss of those 
freedoms.!? 


D. Interpretation of EEZ Articles 


Warships of all nations can freely perform their assigned missions in 
the EEZ provided they observe the following rules: (1) Refrain from the 
unlawful threat or use of force; (2) exercise due regard for the rights of 





Id. 


U.S. Navy Dep't, Naval Warfare Publication 9, The Commander’s Handbook on the 
Law of Naval Operations, pp. 1-1, 1-2, 1-9, 2-13, 2-14, & 2-24 (Rev. A 1987) [hereinafter 
NWP 9]. 
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other nations to use the sea; (3) exercise due regard for the rights of the 
coastal state in the EEZ; and (4) observe the rules of international law and 
obligations under other treaties. "4 ' 


Given the above requirements, the coastal state cannot, under 
article 56, require a foreign warship to leave its EEZ by invoking the “due 
regard” obligation of the flag state. Similarly, article 58’s stipulation that 
states “shall comply with the laws and regulations adopted by the coastal 
State” in its EEZ, relates to activities for which the coastal state exercises 
sovereign rights and jurisdiction under the provisions of part V of the 1982 
Convention relative to the EEZ. Those activities are economic in nature 
and are not applicable to the conduct of warships in the coastal state’s 
Ma 


Article 59 deals with activities that are directly applicable to either 
article 56 or 58. The key to the application of this article lies in a specific 
use of the EEZ and not in its status under the jurisdiction of the coastal 
state. A conflict that arose over a specific use of the EEZ would have to 
relate back to articles 56 and 58 because the status of the EEZ in juridical 
terms is not open to debate under article 59.%¢ 


IV. COASTAL STATES AND UNCLOS III 


A. The Status of Maritime Claims to EEZ’s 


While the 1982 Convention has been signed by 159 nations, it has 
only reccived 40 of the 60 ratifications required to bring it into force.1” No 
major maritime power has ratified it. The principal obstacle to widespread 
ratification appears to be cxisting national legislation. Changes to domestic 
laws can be difficult to achieve, particularly when they require the state to 
relinquish previously established claims.1®8 The treaty may never reccive the 
required support to become cffective; yet, a body of coastal state practice 
reflects a gencral move toward the Convention as de facto international 
law. An cxamination of available national Icgislation and proclamations 
also points Out potential problems relating to the future of high scas 
freedoms of navigation and overflight.19 A familiarity with the available 





Oxman, The Regime of Warships Under the United Nations Convention on the Law of the 
Sea, 24 Va. J. of Int'l L. 837-38 (1984). 

Id. at 838-40. 

Id. at 847-48. 

25 1.L.M. 1367 & AIII-2 (1986); U.S. Dep’t of Defense, Maritime Claims Reference 
Manual (Jun. 1987); 12 U.N. Law of the Sea Bull. (Dec. 1988). 

Charney, The EEZ and Public International Law, 15 Ocean Dev. & Int'l L. 258 (1985). 
William T. Burke examined the domestic legislation of 39 of 50 states claiming an EEZ 
as of 1980 in National Legislation on Ocean Authority Zones and the Contemporary Law 
of the Sea, 9 Ocean Dev. & Int'l L. 289-327 (1981). Lawrence Juda examined the 
legislation of 54 of 60 states claiming an EEZ as of January 1985. Both authors 
commented on the difficulty of gaining access to domestic legislation and emphasized 
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body of domestic legislation, proclamations, and maritime claims is 
fundamental to an understanding of how the Convention is being inter- 
preted and adopted. 


There is no requirement in the 1982 Convention for a state to claim 
an EEZ. Article 57 of the Convention simply states that the EEZ “shall not 
extend beyond 200 nautical miles from the baselines from which the 
breadth of the territorial sea is measured.” Indeed, EEZ claims have not 
been universally asserted. At least 79 coastal or archipclagic states have 
asserted claims to a 200 NM EEZ.”° Of the states claiming an EEZ, only 
Djibouti, Cambodia, Madagascar, the United States, and Venezuela have 
not signed the 1982 Convention.?! 


States enacting EEZ claims have acted independently; no clear 
consensus has arisen regarding the exact limits of jurisdiction that coastal 
states are exerting over their EEZ’s.2? In his examination of national 
legislation, William T. Burke found that many coastal states acted in their 
own self-interest with little regard for the rights of other states. Provisions 
for the continued exercise of the freedoms of navigation and overflight in 
the Icgislation were often followed by the phrase “subject to the rights” of 
the coastal state in the zone.*? Excerpts from Indian legislation illustrate 
this point. Any law in force in India may be applicd to its EEZ “as if the 
exclusive economic zone or the part thercof to which it has been extended 
is a part of the territory of India.” Additionally, India has claimed the right 
to regulate “the conduct of any person in the territorial waters, the 
contiguous zone, the continental shelf, the exclusive economic zone, or any 
other maritime zonc of India.”2* 


In his study of the national claims to an EEZ of 54 coastal states, 
Lawrence Juda discovered that the language in the claims of 20 of these 
states did not clearly distinguish the EEZ as “‘an arca beyond and adjacent 
to the territorial sca .. . ” as stated in article 55 of the 1982 Convention. He 
concluded that, without that clear distinction, coastal states may begin to 
assume that the rights they enjoy in the territorial sca also apply through- 
out the EEZ.* 





the importance of continued examination of coastal state practice to determine how 
the Convention will be interpreted and eventually adopted. 


L. Alexander, Navigational Restrictions Within the New LOS Context: Geographical 
Implications for the United States 87 (1986); Maritime Claims Reference Manual, supra 
note 17; U.S. Dep’t of State (OES/OLP). 


Juda, supra note 19, at 46. 


Charney, supra note 18, at 240. See aiso Burke, supra note 19, at 295 and Juda, supra 
note 19, at 2. 


Burke, supra note 19, at 34. 


Id. at 296. Similar provisions are found in the legislation of Guyana, Mauritius, 
Pakistan, Seychelles, and Barbados. 


Juda, supra note 19, at 11. 
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B. Challenges to Naval Operations in the EEZ 


Other claims have disturbing implications for navigational freedoms 
in general and naval operations in particular. At the signing of the 1982 
Convention, Brazil, Cape Verde, and Uruguay declared that they did not 
consider military exercises, maneuvers, or weapons testing as being per- 
mitted within the EEZ without the consent of the coastal state. Claims of 
jurisdiction over security in the EEZ have also been made by Bangladesh, 
Burma, Cambodia, Haiti, Pakistan, Sri Lanka, Vietnam, and the People’s 
Democratic Republic of Yemen.”6 In addition, Professor Juda identified 
twenty states which have used EEZ proclamations and/or adopted laws 
that do not specifically recognize the freedoms of navigation and overflight 
in the EEZ.?’ As of June 1989, at least 20 coastal states continued to claim 
territorial seas of greater than 12 nautical miles, 13 of which were 200 NM 
claims. 


The high seas freedoms of navigation and overflight are being 
challenged by a significant number of coastal states irrespective of the 
provisions of the 1982 Convention. William T. Burke predicted, in 1981, 
that “inhibitions on distant water naval activity will continue to grow 
regardless of law of the sea developments.””? Those inhibitions could take 
the form of controlling access to EEZ’s through designated sealanes. 
Likewise, coastal states may require “prior notification” before allowing 


naval vessels access through their EEZ’s.*° Conceivably, a coastal state 
could purport to ban U.S. Navy vessels from its EEZ for security reasons 
by interpreting the ban as an unattributed right under article 59 of the 
Convention. A strategically situated coastal state could find itself under 
intense regional political pressure to invoke such a ban to demonstrate 
regional solidarity to deny passage through its EEZ to a U.S. Navy battle 
group en route to a crisis in a neighboring coastal state. The United States 
would be forced to decide either to honor the ban, which would have 
serious implications for future operations, or risk escalation of the crisis.*+ 





Lowe, Some Legal Problems Arising from the Use of the Seas for Military Purposes, 10 
Marine Pol’y 179 & 181 (1986). 
Juda, supra note 19, at 34. 
Maritime Claims Reference Manual. supra note 17. 
Burke, supra note 19, at 139. 
Id. See also Clove, Submarine Navigation in International Straits: A Legal Perspective, 39 
Naval L. Rev. 103 (1990). 
Another potential challenge to naval operations in the EEZ was expressed by Lewis 
Alexander, former Geographer of the Department of State, who argued that: 
The passage of potential polluters, such as nuclear-powered vessels, vessels 
carrying nuclear or other hazardous cargoes, and ammunition ships, through 
the EEZs of some coastal States may in time be jeopardized, treaty or no 
treaty. The writing is on the wall for ships of war. Warships, in some sense, are 
the ultimate potential polluters. 
Alexander, The Ocean Enclosure Movement: Inventory and Prospect, 20 San Diego L. 
Rev. 585-86 (1986). 
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C. Dispute Settlement 


Part XV of the 1982 Convention is devoted to the “Settlement of 
Disputes.” There are twenty-one articles that deal with this issue, but they 
cannot be invoked until the treaty comes into force, and then only by 
parties. The status of nonparty states is unclear with respect to the extent 
the Convention codifies customary international law. The ability of non- 
party states to seek relief under part XV of the Convention, for dispute 
settlement, is the subject of some debate.>2 


Under article 298, a state may elect to exempt itself from third-party 
dispute settlement if the dispute involves military activities. This military 
activities clause is a double-edged sword, however. On one hand, the U.S. 
Navy can continue to exercise its traditional high seas freedoms of 
navigation and overflight in any state’s EEZ, regardless of coastal state 
practice that might ban such activity, and avoid any resulting dispute 
settlement procedures by taking the military activities exemption under 
article 298. On the other hand, if a coastal state limits access through its 
EEZ for naval vessels, it could conceivably invoke article 298 (if it used its 
naval forces to enforce the ban) to avoid compulsory dispute settlement 
procedures. 


Failure to achieve dispute settlement through the remedies pro- 
vided for in the 1982 Convention leaves only avenues of diplomacy and 
bilateral or multilateral negotiated international agreements as the remain- 
ing peaceful methods available. None of these remedies lend themselves to 
timely application; they cannot respond to a sudden shift in policy by a 
coastal state regarding navigational freedoms. Even if the provisions of the 
1982 Convention were universally adopted as a codification of customary 
law, dispute settlement would still be cumbersome and difficult to achieve, 
given: (1) The nature of the establishment of the EEZ as a zone sui generis; 
(2) the question of residual rights under article 59; (3) current state 
practice and interpretations of the Convention; and (4) the military 
activities exemption under article 298. 


V. PROSPECTS FOR THE FUTURE 


Regardless of the future of the 1982 Convention, the U.S. Navy will 
continue in its role as a principal means of carrying out American foreign 
policy. Traditionally, U.S. naval forces have been used to: demonstrate 
support of allies, warn enemies, exert influence, counter threatening 
foreign deployments to a region, and demonstrate resolve.*? Expanding 
coastal state claims of jurisdiction which relate to traditional high seas 
freedoms of navigation and overflight, and uncertain dispute settlement 
mechanisms, could jeopardize the way the Navy is used to implement U.S. 
foreign policy. Challenges to these traditional high seas freedoms already 
exist in the national legislation and proclamations of several coastal states. 
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The options available to the United States in meeting these 
challenges are threefold. First, the United States can continue to exercise 
its navigational freedoms in the waters beyond twelve NM of a coastal state 
as outlined in the President’s 1983 ocean policy statement. United States 
naval forces routinely enter the Gulf of Sidra to demonstrate that high seas 
freedoms of navigation and overflight still apply, despite Libya’s claim to a 
historical bay. This type of action may be of diminishing utility to the 
United States. The number of extended claims of jurisdiction is growing as 
developing countries claim greater rights to the exploitation of the ocean 
and demand a larger say in ocean affairs. The U.S. historical approach to 
navigation and overflight has little meaning to this community of nations 
whose independence from colonial rule has been gained only within the 
past twenty years. From their perspective, repeated incursions into their 
waters by U.S. naval forces, demonstrating freedom of navigation rights, 
could be seen as superpower “bullying.’’>4 


Another issue is the growing capability of many coastal states to 
enforce laws through military force. The advent of modern patrol boats 
with potent missile systems has allowed new and small naval forces to 
develop into powerful instruments of state policy. These missile patrol 
boats cost about as much as a missile frigate, but carry firepower of a large 
destroyer. The success of the French Exocet missile during the Falklands 
and Persian Gulf Wars illustrates the vulnerability of modern warships 
when pitted against over-the-horizon antiship missiles.*> By the mid 1980's, 
27 countries had ordered over 2,400 Exocet missiles for their navies. Some 
of the countries placing those orders included Argentina, Belgium, Brazil, 
Brunei, Chile, Ecuador, France, West Germany, Greece, Iraq, Malaysia, 
Morocco, Oman, Peru, and the United Kingdom.** Of course, the Exocet 
is but one example of a wide variety of modern cruise missiles available on 
the international arms market. 


Today, there are about 50 countries (excluding the United States 
and the former Soviet Union) operating over 4,200 warships and over 350 
attack submarines. There are an additional 350-plus warships and subma- 
rines proposed and/or under construction for the navies of those coun- 
tries.*” This militarization of the world’s oceans poses a significant threat to 





See generally Rose, Naval Activity in the EEZ—Troubled Waters Ahead?, 39 Naval L. 
Rev. 67 (1990). 
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the Indian Ocean littoral countries were the government in New Delhi so disposed”’ 
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world, Brazil has plans for 49 ships, which include a 35-40,000 ton aircraft carrier, a 
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reserving the high seas “for peaceful purposes.” This could result in a naval 
engagement in an EEZ of a coastal state through which the U.S. Navy is 
exercising its perceived rights of high seas freedom of navigation and 
overflight in support of the declared U.S. ocean policy. 


The second option available to the United States is to accept, as 
inevitable, extended coastal state claims and not directly challenge juris- 
diction over military activities in the EEZ. Adoption of this course of 
action is inconsistent with the foreign policy objectives of the United 
States, its associated worldwide commitments, and the missions of the U.S. 
Navy in the implementation of national policy. The naval component of the 
National Military Strategy, the Maritime Strategy, is designed to support 
the fundamental strategy of the United States—deterrence of war. The 
U.S. Navy’s role in this deterrence strategy is to maintain worldwide 
peacetime operations and react quickly in crisis situations to prevent 
escalation. Should deterrence fail, the U.S. Navy is in position to provide 
“forward defense” and cooperation with allies to bring about “war 
termination on favorable terms.”*8 Acquiescence to jurisdictional claims 
over navigation and overflight in the EEZ would seriously jeopardize the 
National Military Strategy and is, therefore, unacceptable. 


The third option is to negotiate bilateral or regional agreements to 
ensure naval passage through critical EEZ’s. All treaties are negotiated on 
the premise that the agreement represents a quid pro quo. It is difficult to 
imagine that a reciprocal offer of access through the EEZ of the United 
States would be attractive to many developing countries. The President’s 
1983 ocean policy statement already guarantees that “within this Zone all 
nations will continue to enjoy the high seas rights and freedoms that are 
not resource related, including the freedoms of navigation and overflight.” 
On the other hand, it would be equally difficult to imagine the United 
States negotiating agreements for rights and freedoms it already legiti- 
mately enjoys through customary international law, and as codified in the 
1982 Convention. If the United States did find itself in the position of 
negotiating these types of agreements, it could create competition between 
the United States and the Soviet Union over securing navigation rights 
through strategically located EEZ’s.*° 


There is no clear choice among these options as to the best course 
of action in dealing with limitations on naval operations in the world’s 
EEZ’s. The first option, as expressed in the President’s 1983 ocean policy 
statement, is the option of choice in the near term. It is doubtful whether 
that course of action can survive the pitfalls explained above unless the 
majority of coastal states accept that rights and freedoms of navigation and 
overflight pertain to the EEZ and include naval operations and maneuvers. 





15,000 ton helicopter support carrier, 6-8 submarines, as well as destroyers, frigates, 
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VI. CONCLUSION 


UNCLOS III opened the door for expanding coastal state claims of 
jurisdiction out to 200 NM. Although the United States, as an active 
negotiator, was successful in maintaining the traditional high seas freedoms 
of navigation and overflight, the articles that pertain to the EEZ represent 
a compromise between the developing countries’ desire to control the 
waters adjacent to their coasts and the maritime powers desire for 
unrestricted freedom of navigation. Whether the 1982 Convention is ever 
ratified and placed into force, a clue to how the language of articles 56, 58, 
and 59 will be interpreted and incorporated into national legislation can be 
found in evolving state practice. For the U.S. Navy, this means that, 
increasingly, there will be challenges to the freedoms of navigation it has 
historically enjoyed by coastal states who are rapidly developing the means 
to enforce and defend their jurisdictional claims. The challenge that faces 
the U.S. Navy in the 1990’s and beyond is to continue to carry out its 
primary missions of strategic deterrence, sea control, power projection, and 
naval presence in light of these expanding jurisdictional claims. 
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